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In the Court of Appeals of the District of 

Columbia 

October Term, 1927 

i 

No. 4561 

; 

Hubert Work, as Secretary of the Interior, 

appellant 

v. 

United States of America, ex rel. James E. 

O ’Donnell, appellee 


BRIEF OF APPELLANT 


STATEMENT 

This case is pending upon appeal from the judg¬ 
ment of the Supreme Court of the District of 
Columbia directing the issuance of peremptory 
writ of mandamus requiring appellant to certify 
to the State of California for patent as swamp and 
overflowed lands certain lands in California within 
the boundaries of the Mare Island Navv Yard 
reservation used and occupied for public purposes 
by the United States Navy. (R. 12.) ! 

(i) 
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The land involved is a narrow strip of 164.55- 
acres lying above ordinary high-water mark, form¬ 
ing a contiguous body attached to the higher por¬ 
tion of Mare Island (R. 17), known as State Segre¬ 
gation Survey No. 34, and is claimed by the State of 
California under the swamp land Act of September- 
28, 1850, c. 84, 9 Stat. 519. The State patented it to 
David M. Darlington on March 18, 1857 (R. 16). 
Relator now asserts title through mesne convey¬ 
ances and seeks to compel the Secretary of the 
] nterior to issue a patent to California therefor. 

The land is claimed by the United States as pro¬ 
prietor under a grant by Mexico executed by the 
Constitutional Governor of the Department of 
California, May 20, 1841, to one Victor Castro (R. 
17), who conveyed the land to George W. Bissell 
and William H. Aspinwall. Their title was con¬ 
firmed bv the Board of Land Commissioners, 
created by the Act of March 3, 1851, c. 41, 9 Stat. 
631, and empowered to make such confirmation to 
“Isla de la Yeuga,” or Mare Island, in the Bay of 
San Francisco. (R. 18.) 

The L^nited States purchased this island from 
Bissell and Aspinwall for the sum of $83,491, and,, 
on January 4,1853, Bissell and Aspinwall executed 
a conveyance to the government thereto, the deed 
being duly recorded in Solano County, California,, 
on April 18, 1853. (R. 18.) 

On February 11, 1853, the tract of land of which 
the land hi question is a part in San Francisco Bay, 
bounded by the Bay of San Pablo, the Straits of 



3 


Carquinas, and Napa Creek, known as Mare Island, 
was reserved for public use by an order of Presi¬ 
dent Millard Fillmore. (R. 19, 20.) Thereupon 
the United States took possession of the land thus 
reserved, including the area in question, and estab¬ 
lished an extensive navy yard with docks and other 
works connected therewith, and has been in un¬ 
broken possession of the same to the present time. 
The particular lands in question were improved, 
valuable buildings and improvements being placed 
thereon, the value of all of which is now more than 
a million dollars. (R. 20, 21.) 

The relator and appellee has never been in actual 
possession of the land in controversy, and no patent 
to the same has issued from the United States to 
the State of California. (R. 21.) 

In May, 1910, E. H. Sawyer, the predecessor in 
title and under whom O’Donnell claims, instituted 
a suit in ejectment in the United States District 
Court for the Northern District of California, 
claiming to be the owner bv mesne convevanee from 
the State of California of the area included in 
Survev No. 34, and seeking the recoverv of said 
premises from the defendant Osterhaus, then a 
Rear Admiral in the United States Navv and Com- 
mandant of Mare Island Navv Yard. On the trial 

4 / 

of that case the judgment was against the plaintiff 
Sawyer and in favor of Osterhaus, who claimed the 
premises under authority of the United States. 
Sawyer v. Osterhaus ct al., 212 Fed. 765. 
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In the instant case the trial court granted man¬ 
damus on the ground that the issues involved had 
been determined by a former mandamus proceed¬ 
ing. (R. 48.) In the former suit, however, man¬ 
damus onlv issued to the Secretarv of the Interior 
ordering him to determine the “ swamp and over¬ 
flowed character or otherwise” of the land in ques¬ 
tion. (R. 40.) This he did, concluding that the 
land in question “was at the date of the swamp¬ 
land grant of September 28, 1850, swamp in char¬ 
acter: that it was above ordinary high-water mark 
and formed a contiguous body attached to the 
higher portion of Mare Island.” Accordingly, the 
Secretary of the Interior declared it to be “swamp 
land and, as such, subject to patent to the State of 
California in absence of other sufficient reasons.” 
(Italics inserted.) (R. 42.) 

The Secretary of the Interior expressly reserved 
the question of the right of the State of California 
to a patent to this land at the time “to afford the 
Navy Department opportunity to show cause, if 
any, why the said area should not be patented to the 
State under the swamp-land grant after appro¬ 
priate survey thereof.” (R. 42.) 

By letter of May 3, 1924 (R. 56), the Secretary 
of the Interior requested the Secretary of the Navy 
to advise him whether that Department had any 
“evidentiary or other matter to offer” and when 
the same could be presented. Subsequently O’Don¬ 
nell filed the instant suit on May 25, 1925, alleging 
that the Secretary of the Interior, after the hearing 



directed by the previous mandamus proceeding, had 
refused to certify the land to California for patent 
until the Secretary of the Navy had thirty days in 

i 

which to file objections with the Land Department 
ro certification or patent; that the Secretary of the 

t 

Navy did file objections on the ground that the land 
was not public land of the United States at the date 
of the passage of the swamp land Act, but thei eto- 
fore had been included in the area of the grant from 
Mexico to said Victor Castro, and that the| United 
States was the owner of the land by reason of pur¬ 
chase through mesne conveyance from Castio. 

By his answer and return to the petition and to 
the rule to show cause the appellant asserted title 
to the premises in controversy in the United States 
in its propritary capacity; that the appellant is 
not authorized to inquire into the title of the United 
States of America to said property or to determine 
the right of the Navy Department to exclusive pos¬ 
session thereof; that he is not authorized or em¬ 
powered to issue a patent for the land on account 

i 

of the claim of the United States of America 
thereto. He pleaded the Executive Order of Feb¬ 
ruary 11, 1853; averred that the land involved is 
situated in the State of California and that the 


court was without jurisdiction to determine the title 
thereto under conflicting claims, such a suit being 

l 

one local in character and cognizable onlv in a court 

d? 4/ 


having territorial jurisdiction over the, land; 
pleaded the prior adjudication of the question of 
title in the suit entitled Sawyer v. Osierhaus et al.; 

i 
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mid asserted that the occupation and possession of 
the land by the United States under title acquired 
from Bissell and Aspimvall had been adverse and 
had been continuous from 1853, the period required 
under the California law to confer title by adverse 
possession. 

ASSIGNMENTS OF ERROR 

1. The court erred in holding that the former 
mandamus proceedings and the subsequent pro¬ 
ceedings before the Secretary of the Interior in 
pursuance thereof established that the land in con¬ 
troversy was part of the public domain of the 
United States on September 28, 1850, and subject 
to patent to the State of California or to relator. 

2. The court erred in assuming jurisdiction to 
pass upon the merits of the case while the proceed¬ 
ings for application for patent were still undis¬ 
posed of before the Secretary of the Interior. 

3. The court erred in not dismissing the case in 
that it was in substance a suit against the United 
States and the United States had not been made 
a party. 

4. In passing upon the merits of the case the 
court erred in disregarding the agreed statement 
of facts and the testimonv taken in the case and 
in deciding the issues by reliance upon the former 
mandamus proceedings and the subsequent pro¬ 
ceedings before the Secretarv of the Interior in 
pursuance thereof, rather than the evidence sub¬ 
mitted in the instant case. 
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5. The court erred in holding that the land in 
controversy was part of the public domain of the 
United States on September 28, 1850, and patent- 
able to the State of California and to the relator 
as swamp and overflowed land, inasmuch as the 
record and the evidence clearly showed that said 
land was not part of the public domain on Septem¬ 
ber 28, 1850, but, on the contrary, was vested in 
private grant under title derived from one Castro, 
to which title the United States had succeeded in 
its proprietary capacity by mesne conveyances. 

6. The court erred in not holding that the land 
in controversy had been lawfully reserved for the 
Mare Island Navy Yard by the Executive Orders of 
November 6, 1850, and February 11, 1853, and that 
in consequence thereof said land could not accrue 
to the State of California or to relator under the 
swamp land Act. 

7. The court erred in not holding that the United 
States had acquired legal title in its proprietary 
capacity to the land in controversy by adverse pos¬ 
session and occupancy. 

j 

8. The court erred in assuming jurisdiction to 
pass upon disputed questions of title, in that such 
questions can not be disposed of in a mandamus 
proceeding. 

9. The court erred in assuming jurisdiction to 
pass upon questions of title to land situated in the 
State of California. 

C0458—27-2 i 
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10. The court erred in not holding that the relator 
and the State of California had been guiltv of 
laches in asserting claim to patent. (R. 13, 14.) 

ISSUES INVOLVED 

I. The judgment in the former mandamus pro¬ 
ceeding (R. 48-56) was not res judicata as to the 
pending mandamus proceedings on the issue of 
whether or not the land in controversy was part of 
the public domain at the time of the swamp land 
A ct, September 28, 1850. 

11. It was the function of the Secretary of the 

4/ 

Interior to determine whether the land was part of 
the public domain on September 28, 1S50, and sub¬ 
ject to patent, and such issue is still pending in the 
Department of the Interior even though the Secre¬ 
tary refuses to make a decision on the ground that 
it involved a question of iitle necessary to be first 
determined by a court. The court can not assume 
the function of the Secretary and interfere in such 
proceedings while so pending, but can only issue 
mandamus to compel the Secretary to decide that 
issue. 

III. The suit is in substance against the United 
States, and the United States is a necessary party. 

ARGUMENT 

I 

The judgment in the former mandamus pro¬ 
ceeding (R. 48-56) was not res judicata as to the 
pending mandamus proceedings on the issue of 
whether or not the land in controversy was part of 


9 



the public domain at the time of the swamp land 
Act, September 28,1850. 

The result of the former mandamus proceedings 
was that the court in that case ordered the Secre¬ 
tary of the Interior to determine the swamp and 
overflowed or otherwise character of the land de¬ 
scribed on the date of the swamp-land grant 
to the State of California. (E. 55.) This the Sec¬ 
retary of the Interior did, expressly refraining, as 
has been shown, from passing upon the question of 
whether or not the land was part of the public do¬ 
main subject to patent under the swamp land Act 
to the State of California, for the reason;that the 
United States claimed title thereto as a proprietor. 

In the former mandamus suit no evidence was 
presented and the question was disposed of upon 
the issue raised by demurrer. The issue thus 
passed upon and decided was whether or not the 
decision in the case of Sawyer v. Osterhdus et al., 
supra, was binding upon O’Donnell in the proceed¬ 
ings before the Land Department, and that that 
case did not, so far as the Land Office proceedings 
were concerned, decide the character or title of the 
land, but that the Secretary must proceed to per¬ 
form the function vested in him bv law. I 

The Supreme Court in the former mandamus 
proceedings did not pass upon the question either 
of title to or character of the land, but directed the 
Secretary to proceed with the case and decide the 
character of the land as to whether it was swamp 
and overflowed land or otherwise. 
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In the instant case the issue of res judicata is 
directly raised bv the memorandum of opinion. 
(R. 10, 11.) After reciting the issuance of the 
previous writ of mandamus directing the Secretary 
4 4 to determine the character of the lands in ques¬ 
tion,’' and after further reciting that the Secretary 
had found the lands to be swamp and overflowed 
44 and subject to patent to the State of California,” 
the court said: 

From the judgment in said case no appeal 
was taken, and the merits in issue in said 
case (referring to the mandamus proceed¬ 
ings) were by said judgment finally deter¬ 
mined as between the parties. It is there¬ 
fore legally settled as between the parties 
hereto that the lands in question in 1850 
were a part of the public domain of the 
United States and were swamp and over¬ 
flowed lands, and it follows as a matter of 
course that the relator is entitled to have the 
fact certified by the department. The rela¬ 
tor’s right and the defendant’s duty are clear 
and admit of no doubt. * * * 

It seems clear that the court was in error in 
deciding that the former mandamus proceeding was 
res judicata on the question of whether or not the 
land was part of the public domain. The former 
petition prayed mandamus to compel the Secretary 
to determine the character of the land, whether 
swamp or overflowed or not. The answer of the 
Secretary based refusal to proceed on the Sawyer 
v. Osterliaus decision. The demurrer raised the 
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legal question of whether that was sufficient reason 
to refuse to proceed. The judgment of the court 
directing mandamus simply decided that, irrespec- 

i 

live of the Sawyer v. Osterhaus decision, the Secre¬ 
tary should proceed with the duty imposed upon 
him by law of determining the character of the 
land and whether or not patent should issue. There 
was nothing before the court in the former man¬ 
damus proceeding as a basis for going into the 
question of whether the land was a part of the 
public domain or whether it belonged to the United 
States under the Castro deed, and, as hereafter 
developed, it properly could not be before it while 
the matter was still pending before the ! Secretary 
of the Interior in the orderly course of business. 
What the former mandamus proceeding did decide 
was that a duty was upon the Secretary to proceed 
to perform the function of his office, to wit, to deter¬ 
mine the character of this land and take such other 
action consequent thereon as should be proper. 

As previously stated, the former mandamus pro¬ 
ceeding did not even determine the character of the 
land. That was determined by the Secretary as 
a result of the mandamus in the former proceed¬ 
ings. 

The return of mandate in the former proceeding 
did not , though so stated in the memorandum of 
opinion of the court in the instant case, show that 
the Secretary had decided that the land was “ sub¬ 
ject to patent to the State of California,” but, on 
the contrary, showed that it was “ subject to patent 
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to tlie State of California in the absence of other 
sufficient reasons. 9 ’ 

The petition for mandamus in the instant pro¬ 
ceeding conclusively shows that the Secretary of 
the Interior did not, in the proceedings before the 
Land Department, determine that the land was 
part of the public domain, but, on the contrary, 
expressly declined to pass upon that question, and 
it was because of this that the second mandamus 
was filed. (R. 2, 3.) 

Hence it is clear that the question of whether 
or not the land was part of the public domain was 
not decided by the first mandamus proceeding. It 
was not decided by the Secretary of the Interior in 
the Land Department proceedings, and it is now 
erroneously held by the court in the instant case 
that the land is part of the public domain, without 
any consideration of the evidence disclosed by the 
statement of facts or the testimony and upon an 
erroneous reliance upon the first mandamus pro¬ 
ceeding as having disposed of the question. 

II 

It was! the function of the Secretary of the 

Interior to determine whether the land was part 

of the public domain on September 28, 1850, and 

subject to patent, and such issue is still pending in 

the Department of the Interior even though the 

Secretary refuses to make a decision on the ground 

that it involved a question of title necessary to be 

first determined bv a court. The court can not as- 

•/ 

sume the function of the Secretary and interfere 
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in such proceedings while so pending, but can only 
issue mandamus to compel the Secretary to decide 
that issue. 

Bearing in mind that the basis of relator’s man¬ 
damus for patent is that legal title is in the 
United States as part of the public domain, and 
only equitable title in himself, it would hardly seem 
to require the citation of any cases to support the 
proposition that it is the function of the Secretary 
to determine whether or not land, for which appli¬ 
cation for patent is made, is part of the public 
domain subject to patent. He necessarily has to 
determine this question in passing upon every a 23- 
plication for patent submitted to him. He has to 
pass upon not only the right of the particular ap¬ 
plicant to file his application, but also whether the 
land in question is patentable under the public land 
laws of the United States, i. e., whether it is public 
domain; whether, though public domain,; Congress 
has authorized its disposition; whether the appli¬ 
cant has brought himself within the requirements 
for patent, etc., all involving mixed questions of law 
and fact for liis determination. 

A few of the cases, however, touching upon this 
point and upon the further proposition that the 
courts will not interfere, by mandamus or other¬ 
wise, where the matter is in process of adjudication 
or still undisposed of before the Land Department, 
are here cited or quoted: 
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Knight v. United States Land Association, 142 

U. S. 161 

Id this case, after referring to various provisions 
of the Revised Statutes of the United States relat¬ 
ing to the duties of the Land Department and the 
Secretary of the Interior, the court said: 

The phrase “under the direction of the 
Secretary of the Interior,” as used in these 
sections of the Statutes, is not meaningless, 
but was intended as an expression in general 
terms of the power of the Secretary to super¬ 
vise and control the extensive operations of 
the Land Department, of which he is the 
head. It means that in the important mat¬ 
ters relating to the sale and disposition of 
public domain, the surveying of private land 
claims, and the issuing of patents thereon, 
and the administration of the trusts devolv¬ 
ing upon the government hy reason of the 
lairs of Congress, or under treaty stipula¬ 
tions respecting the public domain, the Sec- 
retary of the Interior is the supervising 
agent of the government, to do justice to all 
claimants and preserve the rights of the 
people of the nation. * * * (P. ITT, 178 

of Opinion.) 

In Riverside Oil Co. v. Hitchcock, 190 U. S. 316. 
it appears that application for writ of mandamus 
had been made to the Supreme Court of the District 
of Columbia to compel the Secretary of the Interior 
to vacate an order made by him rejecting the selec¬ 
tions of land of the predecessor in title of the peti¬ 
tioner and to compel the Secretary to issue patent 
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to petitioner. In affirming judgment of dismissal 
of the petition this court said (p. 324-25) : 

Congress has constituted the Land De¬ 
partment, under the supervision and control 
of the Secretary of the Interior, a special 
tribunal with judicial functions, to which is 
confided the execution of the laws which reg¬ 
ulate the purchase, selling, and care and dis¬ 
position of the public lands. 

Neither an injunction nor mandamus will 
lie against an officer of the Land Depart¬ 
ment to control him in discharging-ail official 
duty which requires the exercise of his judg¬ 
ment and discretion. 

* * * * I * 

Whether he decided right or wrong is not 
the question'. Having jurisdiction to decide 
at all, he had necessarily jurisdiction, and it 
was his duty to decide as he thought the law 
was, and the courts have no power whatever 
under those circumstances to review his de¬ 
termination by mandamus or injunction. 
The court has no general supervisory power 
over the officers of the Land Department, by 
which to control their decisions upon ques¬ 
tion within their jurisdiction. If this writ 
were granted we would require the Secretary 
of the Interior to repudiate and disaffirm a 
decision which he regarded it his duty to 
make in the exercise of that judgment which 
is reposed in him by law, and we should re¬ 
quire him to come to a determination upon 
the issues involved directly opposite to that 
which he had reached and which the law 
conferred upon him the jurisdiction to make. 
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Sec also United States Ex Eel. Ness v. Fisher, 
223 U. S. 683, 691, 692; Santa Fe Pac. E. E. v. 
Work, 267 U. S. 511, 517. 

In Kirivan v. Murphy, 189 U. S. 35, the court 
said: 

But, in the next place, was the Circuit 

Court justified in thus arresting the action 

of the Land Department in proceeding with 

a survev under the circumstances ? In other 
%/ 

words, can the Land Department be stayed 
in the discharge of a duty, not ministerial, 
but involving the exercise of judgment and 
discretion, on the ground that its jurisdic¬ 
tion has been lost by estoppel? IVe do not 
think so, and hold that complainants’ con¬ 
tention that they are entitled to hound upon 
the lake involves a legal right, which can 
not he properly passed on until after the 
department has acted. 

Having participated in the proceedings 
before the department, complainants, after 
survey was ordered, obtained this injunction 
against further administrative action, on the 
ground of absolute want of power, and not 
of error in its exercise. 

The administration of the public lands is 
vested in the Land Department, and its 
power in that regard can not be divested by 
the fraudulent action of a subordinate offi¬ 
cer, outside of his authority, and in violation 
of the statute. Whiteside v. United States, 
93 U. S. 247; Moffat v. United States, 112 
U. S. 24; Hume v. United States, 132 U. S. 
406. 414. The courts can neither correct nor 

7 



17 


make surveys. The power to do I so is re¬ 
posed in the political department of the gov- 

_ * 

ernment, and the Land Department, charged 
with the duty of surveying the public do¬ 
main, must primarily determine what are 
public lands subject to survey and disposal 
under the public land laws. Possessed of 
the power, in general, its exercise of juris¬ 
diction can not be questioned by the courts 
before it has taken final action. Brown v. 
Hitchcock, 173 U. S. 473. 

Michigan Land <f* Lumber Company v. Rust, 168 

U. S. 589 I 

This was a swamp-land case and involved a con¬ 
flict between a patentee of the State and a patentee 
of the Lmited States. Concerning the function of 
the Land Department, the court said: 

But while Congress thus defined what it 
intended to grant as swamp and overflowed 
lands it entrusted, as appears from section 2, 
the identification of those lands to the Sec¬ 
retary of the Interior. 

It will be perceived that the act contem¬ 
plated the issue of a patent as the means of 
transferring the legal title. In Rogers Loco¬ 
motive Works v. American Emigrant Co., 
164 U. S. 559, 574, it was said, speaking in 
reference to this matter, and after a full re- 
view of the previous authorities: 4 ‘When 
he” (that is, the Secretary of the Interior) 
“made such identification, then, and not be¬ 
fore, the State was entitled to a patent, and 
‘on such patent’ the fee simple title vested 


i 
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in the State. The State’s title was at the 

outset an inchoate one and did not become 

perfect, as of the date of the act, until a 

patent was issued/’ 

***** 

Generally speaking, while the legal title 
remains in the United States, the grant is 
in process of administration and the land is 
subject to the jurisdiction of the Land De¬ 
partment of the government. 

***** 

It is, of course, not pretended that when 
an equitable title has passed, the Land De¬ 
partment has power to arbitrarily destroy 
that equitable title. It has jurisdiction, ho w¬ 
ever, after proper notice to the party claim¬ 
ing such equitable title, and upon a hearing, 
to determine the question whether or not 
such title has passed. Cornelius v. Kessel, 
128 L T . S. 456; Orchard v. Alexander, 157 
U. S. 372, 383; Parsons v. Venzke, 164 U. S. 
89. In other words, the power of the depart¬ 
ment to inquire into the extent and validity 
of the rights claimed against the government 
does not cease until the legal title has passed . 

Brown v. Hitchcock, 173 L T . S. 476 

In this case a successor to a patentee of the State 
of Oregon, claiming under the swamp land Act, 
sought to enjoin the Land Department from enforc¬ 
ing a decision of the Secretary of the Interior that 
the land in question was part of the public domain 
of the United States and subject to entry there- 
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under, it appearing that as a result of proceedings 
by the State of Oregon and the predecessors in title 

i 

of the plaintiff, proceedings before the Land De¬ 
partment had been in progress, resulting in the 
decision of the Secretary that the lands in question 
were part of the public domain subject to entry 
under the general land laws and were not within 
(he swamp land Act. In discussing the issues 
involved, the court said: 

In this case the record discloses no patent, 
and therefore no passing of the legal title. 
Whatever equitable rights or title may have 
vested in the State, the legal title remained 
in the United States. 

Until the legal title to public land passes 
from the government, inquiry as to all equi¬ 
table rights comes within the cognizance of 
the Land Department. In United States v. 
Schiirz, 102 U. S. 378, 396, which was an 
application for a mandamus to compel the 
delivery of a patent, it was said: 

“ Congress has also enacted a system of 
laws bv which rights to these lands mav be 

4/ O %f 

acquired, and the title of the government 
conveyed to the citizen. This court has, with 
a strong hand, upheld the doctrine that so 
long as the legal title to these lands remained 
in the United States, and the proceedings for 
acquiring it were as yet in fieri, the courts 
would not interfere to control the exercise of 

the power thus vested in that tribunal. To 

■ 

that doctrine we still adhere.” 

* * * * * 
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The dissent announced by the Chief Jus¬ 
tice only emphasizes the proposition laid 
down in the opinion, as heretofore quoted, 
that so long as the legal title remains in the 
government, all questions of right should be 
solved by appeal to the Land Department 
and not to the courts . See in support of this 
general proposition, Michigan Land cf Lum¬ 
ber Co. v. Rust, supra (which, like the pres¬ 
ent case, arose under the swamp land Act), 
and cases cited in the opinion. Indeed, it 
may be observed that the argument in behalf 
of appellant was avowedly made to secure a 
modification of that opinion. We might 
well have disposed of this case by a simple 
reference to that decision; but in view of 
the earnest challenge by counsel for appel¬ 
lant of the views therein expressed, we have 
reexamined the question in the light of that 
argument and the authorities cited. And 
after such reexamination we see no reason to 
change, but on the contrary we reaffirm the 
decision in Michgan Land & Lumber Co. v. 
Dust. As a general rale no mere matter of 
administration in the various Executive De¬ 
partments of the government can, pending 
such administration, be taken away from 
such departments and carried into the 
courts; those departments must be permitted 
to proceed to the final accomplishments of 
all matters pending before them, and only 
after that disposition may the courts be in¬ 
voked to inquire whether the outcome is in 
accord with the laws of the United States. 
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The fact that the Secretary, in the pending pro¬ 
ceedings before the Land Department, refused to 
decide the question of whether or not the land was 
part of the public domain, does not give the court 
jurisdiction to proceed to determine that question. 
It is still the function of the Secretary; and the 
only function given the court as a consequence of 
his refusal to proceed is to issue mandamus to 
compel him to determine that question in his 
department. 

In United States ex rcl. Dunlop v. Black, 128 
L r . S. 40, 48, the court reviewed at some length the 
decisions relating to the issuance of mandamus 
against executive officers of the government and, in 
a summary of its position in that respect, said: 

The principle of law deducible from these 

two cases is not too difficult to enounce. The 

court will not interfere bv mandamus with 

«/ 

the executive officers of the government in 
the exercise of their ordinary official duties, 
even where those duties require an interpre¬ 
tation of the law, the court having no appel¬ 
late power for that purpose; but wlien they 
refuse to act in a case at all, or when, by 
special statute or otherwise, a mere minis¬ 
terial duty is imposed upon them, that is a 
service which they are bound to perform 
without further question. Then if they re¬ 
fuse, a mandamus may be issued to compel 
them. i 

111 i 

The suit is in substance against the United 
States, and the United States is a necessary party. 


i 
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The court can not consider the case on its merits, 
for the reason that the United States has not been 
made a party, and, as it is a suit in substance 
against the United States, the United States can 
not be made a party. 

It would seem clear that if the matter were to be 
considered by the court upon its merits, it would 
have to dismiss the pending case for the reason 
that the United States is a necessary party and that 
it is, in substance, a suit against the United States. 

The plaintiff in his petition admits that legal 
title is still in the United States, although on the 
theory that it was part of the public domain in 1850 
and that patent therefore has never issued. His 
suit, if on the merits, would be to compel the United 
States to disregard its own claims to the land in 
question and pass legal title to the plaintiff. On 
the defendant’s theory of the case, title is also 
claimed to be in the United States in its proprie¬ 
tary capacity by succession to the Castro grant. 
The situation thus seems to be squarely within the 
principles announced in Louisiana v. Garfield, 211 
U. S. 77, where the State of Louisiana was claim¬ 
ing title to swamp lands which were also claimed 
by the United States, the court, in dismissing the 
case, saying: 

The doubt is whether Louisiana has not 
now a good title by the lapse of five years 
since the approval and by the operation of 
the Act. 
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But that doubt can not be resolved in this 
case. It raises questions of law and of fact 
upon which the United States would have to 
be heard. The United States fairly might 
argue that the statute of limitations was con¬ 
fined to patents, or was excluded by the Act 
of 1871. If it yielded those points, it still 
reasonably might maintain that a title could 
not be acquired under the statute by a mere 
void approval on paper, if the United States 
ever since had been in possession claiming 
title, as it claimed it earlier by the Act of 
1871. It might argue that, for equitable re¬ 
lief on the ground of title in the plaintiff, 
in the teeth of the last named Act, it would 
be necessary at least to allege that the State 
took and has held possession under the void 
grant. The United States might and un¬ 
doubtedly would deny the fact of such pos¬ 
session, and that fact can not be tried behind 

its back. It follows that the United States 

! 

is a necessary party and that we have no 
jurisdiction of this suit. 

The principles involved under this point are so 
well settled that a citation only of the cases is here 

i 

made, as they will doubtless be recognized at once 
as familiar: 

New Mexico v. Lane, 243 U. S. 52. 

Brady v. Work, 263 U. S. 435. 

Oregon v. Hitchcock, 202 U. S. 60. 

Morrison v. Work, 2 66 U. S. 481. 
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Utah v. Work (decided at present term), 
No. 5 of Yol. 47, Supreme Court Reporter, 
p. 246 (reaffirming the doctrine of: Louisi¬ 
ana v. Garfield, supra; New Mexico v. Lane, 
supra; U. S. ex rel. Riverside Oil Co. v. 
Hitchcock, 190 U. S. 315, 324; U. S. ex rel. 
Ness v. Fts/ier, 223 U. S. 683, 692; U. S. ex 
rel. Hall v. Payne, 254 U. S. 353). 

THE CASE ON ITS MERITS FROM THE STANDPOINT OF FACT 

The finding by the Secretary so far made is that 
the land in question “was above ordinary high- 
water mark and formed a contiguous body attached 
to the higher portion of Mare Island.” 

The title of Castro was confirmed by the Public 
Land Board, which found (P. 3 and 4, Agreed 
Statement of Facts, R. 16) that— 

The place of which confirmation is hereby 
given is situated in the Bay of San Fran¬ 
cisco, and is called “Isla de la Yeuga,” or 
Mare Island, and, being an island, is hounded 
by the water's edge. 

Taking these two together, it would seem that, 
although the land in question was swamp in char¬ 
acter and would otherwise have been subject to 
patent under the swamp land Act, yet the previous 
grant to Castro, being of an island bounded by the 
water's edge, and the findings by the Secretary on 
the issue of fact having been that such land “was 
above the ordinary high-water mark,” it would 

seem to follow that it was within the boundary of 

•/ 
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Castro’s grant, by reason of being above the ordi¬ 
nary high-water mark. 

In the ease of the San Francisco Savings Union 
et al. v. Irwin, 28 Fed. 708, passing upon certain 
lands claimed by the United States as part of Mare 
Island, under the Castro grant, north of the land 
in controversy, the court, on page 713 of the opin¬ 
ion, in discussing the boundary line, said: 

By the common law—and by that law 
must decrees written in the English lan¬ 
guage be interpreted—the boundary of the 
island, so far as its ownership as private 
property is concerned, is determined by 
ordinary high-water mark. The shore which 
belongs to the public is the line between that 
mark and low-water mark, over which the 
daily tides ebb and flow. U. S. v. Pacheco, 
2 Wallace 589; Third Kent Commentaries, 
427. ; 

On the other hand, the validity of the entire 
Castro grant is attacked in Bouldin v. Phelps, 30 
Fed. 547. 

Furthermore, the question of adverse occupation 

i 

by the United States since 1853, and whether or not 
that gives the government title, particularly when 
considered in connection with the payment of a 
purchase price and the receipt of a deed in 1853, is 
another strong basis for title in the United States. 

These all present mixed questions of law and 
fact, which are appropriate for determination in 
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the first instance at least by the Secretary of the 
Interior in dealing with the public lands of the 
United States. 

B. M. Parmexter, 
i Assistant Attorney General . 

Nat M. Lacy, 

Special Assistant to the Attorney General. 
August, 1927. 
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Preface. 

The Act of July 23,1866 (14 Stat., 219, 4th Sec.) has 
never been passed on by this Court. 


Statement. 

The only question arising here is the right of the 
Secretary of the Interior to refuse to perform a plain 






ministerial duty arising under the supplementary 
swam]) and overflowed Act of Congress of July 23, 
1866 (14 Stat., 219), relating solely to California, in 
the matter of the identification and segregation of 
swamp and overflowed lands passing to California 
under the original swam]) and overflowed land grant 
of September 28, 1830, and confirmed by the second 
act. 

The land was granted to the State by the first act, 
but, owing to confusion in land titles in that State, 
caused by the influx of the argonauts, the Congress 
passed the Act of July 23, 1866, which confirmed prior 
sales of land by the State, et cetera, and, in addition, 
provided for two ways to identify and segregate 
swamp and overflowed land, with resultant full title to 
the State. 

One method provided for a survey by the State, and 
when such survey was approved by the Commissioner 
of the General Land Office the lands were to be certi¬ 
fied to the State. The other method provided for a 
survey under the direction and supervision of the land 
department of the United States, or, as said by the act, 
under the authority of the United States. 

The record shows that in the vear 1857 a survev of 

» * 

the land here was made by the State, but that survey 
was never approved by the Federal authority, and, 
consequently, that method failed. 

In 1912 California made application to the land de¬ 
partment for certification to the State of designated 
lands, which included the lands here, but Commissioner 
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Clay Tallman denied the application on three desig¬ 
nated grounds, namely: (a) that the lands had not been 
surveyed in the manner directed in the statute of July 
23, 1866; (/>) that the lands were not a part of the 
public domain on grant day, but had been purchased 
from the transferees of one Victor Castro, claiming 
under a Mexican grant, which claim had been con¬ 
firmed by the United States Land Commission, and 

i 

(c) that subsequent to grant day and subsequent to the 
purchase date, the lands had been reserved for mili¬ 
tary purposes by President Filmore. 

Following such decision, California appealed to the 
Secretary of the Interior, and the decision of Commis¬ 
sioner Clay Tallman was affirmed on the stated ground 
that the land had not been the subject of an approved 
survey, but the other grounds were not passed bn. 

At this point the relator, who had purchased Island 

i 

Xo. 1 (and which island contained the land here), at a 
cost of approximately live hundred thousand dollars, 
and at a time prior to the decision of the Commis¬ 
sioner, intervened in the proceeding, and later, and 
under his motion for a rehearing, the antecedent de¬ 
cisions were reversed and vacated and a Federal sur- 

vev of the land ordered. 

* 

Thereon a survev of the land was made under such 

direction bv the United States Survevor General for 

%,• •• 

California, and the plat, map and field notes of same 
returned to appellant, approved by said Surveyor 
General, on the 8th day of November, 1923; and 
thereon the appellant refused to pass on the survey or 
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determine the quality of the land until some court 
“impeached'’ the decision made in the case of Sawyer 
vs. Osterhaus, 212 Fed., 765. 

That case was one in which a predecessor in title of 
relator had sought by ejectment to oust an officer of 
the United States from possession of the land here, 
but the complaint was dismissed on the ground that 
Sawyer was without legal capacity to maintain the 
suit, as the legal title was in the United States, as 
patent to California under the grant had not passed 
to the State of California. 

Thereon relator sought his first mandamus against 
appellant, asking that the appellant proceed to the de¬ 
termination of the quality of the land returned in said 
survey on grant day, and the appellant answered, 
pleading several alleged defenses and, in addition, set¬ 
ting up the grounds enumerated in the said decision of 
Sawyer vs. Osterhaus, and further pleaded the said 
decision as res ad judicata, but such defenses fell under 
demurrer, and the defendant (this appellant) not ap¬ 
pealing, the order became final. 

Thereon the appellant proceeded to approve the 
township survey and to determine the lands to be 
swamp, et cetera, and should be certified to California, 
et cetera, but suspended the issuance of a patent for 
thirty days to enable, as he said, the Secretary of the 
Navy to interpose objection if he so desired; and the 
Secretary of the Navy then appeared in the proceeding 
and objected to issuance of patent on the ground that 
the land here was not part of the public domain on 
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grant day or subject to Congressional grant,, as the 
land on grant day was sub judice under the claim of 
one Victor Castro; that it was included in his Mexican 
grant, and that the United States had purchased the 
same from the transferees of Victor Castro, and that 
such purchase was made prior to confirmation of the 
grant to said transferees; but the Secretary of the 
Navy specially disclaimed any right to possession 
under the executive order reserving the land for mili¬ 
tary purposes, and rested wholly on the said purchase. 

Thereon the appellant refused to certify or to patent 
the land to California, et cetera, or to further proceed 
in the matter until some court decided the land was 
part of the public domain on grant day, said appellant 
refusing to pass on the question. 

Thereon relator sought his second mandamus to 
direct the appellant to proceed with his ministerial 
duty to certify, et cetera, the land to the State, and the 
defendant then came into court, setting up divers de¬ 
fenses. Issue was joined, and, decision being for re¬ 
lator, the defendant came here with this appeal. The 
issue was submitted on an agreed state of facts, which 

i 

will be found in the record. 

The foregoing chronological statement is fully ad¬ 
mitted by appellant, but he contends he has full legal 
authority to first determine extrinsic questions of fact 
and law, and that, although he thrice refused to pass 
on the fact and the law, he still has the right to do so 
before proceeding to pass the title by certification, et 
cetera, to the State of California. These extrinsic 
questions are: (a) A construction of the treaty of 
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Hidalgo-Guadalupe; (L) the validity of the Castro 
grant; (<?) the effect of the decision in Bouldin vs. 
Phelps , 30 Fed., 547, holding the entire Castro grant 
and all proceedings under it to be null and void; (d) 
the legal effect of the decision in San Francisco Sav¬ 
ings Union vs. Irwin , 28 Fed., 708, affirmed 136 U. S., 
578, in which it was held that the land here was not 
part of the Castro grant, and further holding that the 
deed of the transferees to the United States did not 
include the lands here, and that the executive order 
could not include the land here; (c) a construction of 
the terms of description of said deed and whether the 
deed could be considered as color of title sufficient to 
predicate adverse possession; (/) the California stat¬ 
ute of limitations relating to possessory action, and 
(g) laches on part of the plaintiff and his predeces¬ 
sors in failing to take legal action. 

In reply, we say, that it was (a) not within his au¬ 
thority to pass on these questions; (5) that any de¬ 
cision made by him concerning these questions would 
bind neither the United States, California, nor the re¬ 
lator; (c) that issuance of a patent or certificate to 
California would not affect any legal or equitable de¬ 
fense held by the United States, and {d) there is only 
the plain ministerial duty to be performed, to certify 
the land to California. 

The Act of July 23, 1S66 (14 Stat., 219), 4th section, 
provided as follows: 

“That in all cases where township surveys 
have been, or shall hereafter he made under au¬ 
thority of the United States, and the plats 
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thereof approved, it shall he the duty of the 
Commissioner of the General Land Office to cer¬ 
tify over to the State of California, as swamp 
and overflowed lands, all the lands represented 
as such upon such approved plats, within one 
year from the return and approval of such 
township plats.” j 

The subject matter of the 4th section of the Act of 
July 23, 1866, as carried into Section 2488 of the Re¬ 
vised Statute, reads as follows: 

“It shall be the duty of the Commissioner of 
the General Land Office to certify over to the 
State of California, as swamp and overflowed 
lands, all the lands represented as such upon 
the approved township surveys and plats, 
whether made before or after the 23d day of 
July, 1866, under the authority of the United 
States.” 

It will be noted the only change is the elimination of 
the period of time within which certification was to be 
made. 

The survey of fractional Township 3 N., R. 4 W., M. 
I). AI., California, was approved by the United States 
Surveyor General on October 14, 1923, and by the ap¬ 
pellant on the 8th day of November, 1923. 

The cases of Tubbs-Wilhoit, 138 U. S., 134, and 
Heath-Wallace, 13S U. S., 573, concerning the manda- 
torv dutv of the Seeretarv of the Interior to certify 
on approval have never been modified by any subse¬ 
quent decision of the Supreme Court: the cases we 

have fullv discussed later in this brief. 

* 
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The earlier cases of Wright vs. Roseherry , 121 U. S., 
4S8, French vs. Fyan, 93 U. S., 169, and the Irwin case 
holding the swamp land act was a grant in presenti 
and rendered patent to the State unnecessary, and 
that plaintiffs in ejectment could maintain action in 
absence of a Federal patent to the State, have been, 
perhaps, modified by the holding that until patent 
issues the legal title to the land remains in the United 
States, but these later cases in no way criticize the 
rules in Tnhbs-Wilhoit and Heath-Wallace cases. 

McCormick vs. 11 ayes, 159 U. S., 332. 

Rogers Loco. vs. Emigrant Association, etc., 164 
U. S. 56S. 

Michigan, etc., vs. Rust, 168 U. S., 589. 

Broun vs. Hitchcock, 173 U. S., 473. 

San Joaquin, etc., Case, 187 Cal., 687. 

"When we say perhaps modified, we point out, as 
stated in McCormick vs. Hayes, that the Wright- 
Roseherry case arose under the Statute of July 23, 
1S66, and is directed to swamp lands in California, 
and it should be noted that all the other cases wherein 
the doctrine of the Wright-Roseherry case was not ap¬ 
plied arise in States other than California and under 
the statute of September 28, 1850, and not under the 
Statute of July 23, 1866: but the Department of the In¬ 
terior has always proceeded under the theory that 
the title to the State did not pass under the granting 
act but that the title passes by certification, or patent 
and that the State had only an equitable title until 
the time of certification or patent, and it may be such 
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is the law but none of the subsequent cases have ap¬ 
plied that rule in California cases; but as the question 
is not here and as none of the subsequent cases affect 
the T ubbs-Wilhoit or IIeath-Wallace decisions,: we are 
content to let the question lie and concede that legal 
title does not pass to California swamp and over¬ 
flowed lands until certification or patent, but with our 
contention added that certification or patent is a min¬ 
isterial act to follow approval of the township map. 

And the principle here is that on approval of town¬ 
ship survey under the Act of July 23, 1866, it is the 
ministerial dutv of the Secretarv of the Interior to 
certifv the returned land to California. In the Tuhbs- 
Wilhoit case the court said: 

“ * * * This conclusion is strengthened bv 

the fact that when subsequently the state au¬ 
thorities applied to the Commissioner; of the 
General Land Office to certifv over to the state 
the lands represented on the plat as swamp and 
overflowed, the application was refused, not on 
the ground of any supposed error in the plat 
but solely for the reason that the land depart¬ 
ment had alreadv divested itself of authority 

• i • 

by the issue of a patent to the plaintiff. * * 
“Whether the township plat be considered as 
approved by the action of the Surveyor General 
or by the subsequent recognition of its correct¬ 
ness by the Commissioner of the General Land 
Office, when approved, the duty of the Commis¬ 
sioner to certify over to the state the land repre¬ 
sented thereon as swamp and overflowed was 
purely ministerial. He could not defeat the 
title of the state by withholding such certificate, 
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nor could lie add to the title bv giving it. Its 
only effect would have been to faciliate the proof 
of the vesting of the title in the state bv its ad- 
ditional recognition of the land as covered by 
the Congressional grant of 1850. * 

o c? 

As late as 1915 the Supreme Court cited approvingly 
the principle of T nbbs-Wilhoit and IIeatli-Wallace 
cases, that title to the State passed on approval of the 
township map. 

W-ilson, etc.-Del Pozzo, 236 U. S., 647. 

P. S. vs. Morrison, 240 U. S., 210. 

The case also has been followed in the following 
decisions: 

Kelly vs. Treasurer, etc., 139 Fed., 947. 

Union, etc. vs. Taylor , 133 La., 1094. 

Henderson vs. Blair, 102 Miss., 646. 

Gonthier vs. Morrison, 62 Wash., 580. 

McCabe vs. Goodie in, 106 Cal., 488. 

Foss vs. Johnstone, 158 Cal., 131-133. 

Morrison vs. U. S., 212 Fed., 36. 

(Peaneater vs. Shoshone, 155 Fed., 631. 

S. P. R. R. Co. vs. U. S., 133 Fed., 669. 

JIart vs. Delphery, 157 Ta., 33. 

Rood vs. Wallace, 109 Ta., 9. 
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The case of Tubbs vs. Wilhoit, 138 U. S., 134, was 
followed and applied by the Department of the In¬ 
terior in the following cases: 

Davis vs. California, 13 L. D., 130. 

California, 23 id. 221. < 

Gray Eagle, etc., vs. Clark, 30 id. 575. 

Gray Eagle, etc., vs. Clark, 31 id. 307 
Hill Case, 36 id. 158. j 

Hyde, F. A., 37 id. 165. 


The case of Heath vs. Wallace, 138 U. S., 573, was 

i 

cited in the Department in the following decisions: 


California, 23 L. D. 332. 

Holcomb vs. California, 24 id. 28. 
Gray Eagle vs. Clark, 30 id. 575. 
Northern Pacific R. R. Co., 32 id. 343. 
California, 40 id. 


The Department has never attempted to distinguish 
the two cases. j 

The IIeathAVallace case has been cited approvingly 
in more than a score of cases, as pointed out in vol. 15, 
Rose’s Supreme Court Notes. 

The basic point of the Heath AY allace case was not 
that the title passed to the State under the act of Sep¬ 
tember 28, 1850, as in Wright vs. Roseberry, which im¬ 
ported a present grant, but that the title passed to the 

State at once their identification was made bv the Sec- 

* 

retarv of the Interior and that identification was had 
only the ministerial duty to certify or patent remained. 
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The Tubbs-Wilhoit decision held he had no right to 
refuse to certify because a patent had issued to an¬ 
other, just as he could not refuse to certify here be¬ 
cause there was no public title in the United States 
and that the United States had acquired by private 
purchase. 

An elaborate discussion of the statute of July 23, 

1866, is to be found in the IIeath-Wallace case, and the 

point made was the one determined in the Tubbs- 

Wilhoit case. In the first case the survey was made 

bv the State, while in the II eath-W allace case the sur- 
• 

vev was made bv the United States. 

• • 

The plaintiff in the latter case claimed under a state 
patent and the defendant claimed under the pre¬ 
emption law. The plaintiff lost simply because the 

survev bv the United States returned the land as sub- 
• • 

ject to 4 ‘periodical overflow,” and the court held such 
a description did not designate the land as swamp land 
or overflowed land, but the court was emphatic in its 
statement that title passed on the approval of the 
township survey that returned the land as swamp or 
as overflowed. 


The court distinctly held the approval of the federal 

survev bv the Secretarv of the Interior was sufficient 
• • • 

and cited the Tubbs-Wilhoit decision approvingly. It 
has never been critized or modified, and always fol¬ 
lowed by the Secretaries of the Interior until this in¬ 


stance. 
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In 1915 the Supreme Court in United States vs. Mor¬ 
rison, supra, said: 

“It was competent for the Commissioner 
acting within this authority to direct how sur¬ 
veys should be made and to require that they 
should be subject to his examination and ap¬ 
proval. * * * ” (Citing Tubbs vs. Wilhoit, 
138 U. S., 134.) j 


Formal approval of the survey vested the title in the 
state independent of the Act of July 23, 1866. 1 


Burfenning, etc., vs. C. M. & St. P. By. Go., 163 
U. S., 323. 

United States vs. George, 228 U. S., 14. 

Daniels vs. Wagner, 237 U. S., 547. 

Wright vs. Roseberry, 121 U. S., 519. 

Knight vs. U. S. Land Association, 142 U. S., 


161. 

Barnard vs. Ashley, 18 Ilow., 43. 
California vs. Townsend, 2 Cupp’s, 1117. 
Anderson vs. Minn., 37 L. D., 390. 


The Act of July 23, 1866, has not heretofore been 
passed on by this court, the decisions of this court 
relating to swamp land disposition, etc., being con¬ 
fined to the Act of September 28, 1850, and no conten¬ 
tion is made by anyone here except as to the applica¬ 
tion of the statutes of July 23, 1866. 


i 
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Law. 


The primary fact is that theretofore after due sur¬ 
vey returning the lands as swamp, et cetera, the appel¬ 
lant approved the township surveif, after its approval 

hv the United States Survevor General: and we sub- 
• • 

mit that only the plain ministerial duty remained to 
certifv the land to California. The statute of Julv 23, 
1866, so provides, and the two construing decision, 
Tubbs vs. Wilhoit and Heath vs. Wallace, so hold. We 
rest that proposition on those two cases and on the 
statute, and on decisions of former Secretaries of the 
Interior, and the approving and never criticizing or 
distinguishing citations in the subsequent cases. 

There is no life in the contention of appellant that 
he must decide judicially these questions before certi¬ 
fying, as any decisions he might make concerning these 
questions would be futile and would bind no one. 

His predecessor, Secretary Payne, had an oppor- 
tunitv to decide them when he reversed Commissioner 
Clay Tallman: the appellant had such opportunity 
when he refused to determine the quality of the land 
until the Satci/er-Osterhaus decision was “impeached/ 7 
and had a second opportunity when he suspended the 
issuance of the patent until some court decided the 
land was part of the public domain on grant day. The 
cases cited by him here on that question are not ap¬ 
plicable as they only apply to contests under public 
land laics of the United States, and the controlling 
statute here, the Act of July 23, 1866, is not a public 
land law. All the decisions hold without exception that 
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“public lands” are those subject to sale and disposi¬ 
tion under the general land laics of the United States, 
and the swamp land grant was not made under a 
public land law. Only in public land laws is the Secre¬ 
tary vested with the administration of the same. And 
his only right under the Act of July 23, 1866, involving 
judgment and discretion, relates to the determination 
of the quality of the land; every other duty is manda¬ 
tory. That proposition is squarely upheld by the 
Tubbs-W ilhoit case. There the Secretary refused to 
certify the land on the ground that it had been patented 
to another under the preemption law, and the Supreme 
Court said he had no right so to do, since after his 
approval of the township map, as here, his only re 
maining duty was to certify the land to California. 
And the same thing was said in the IIeath-Wallace 
case, and the case here is still stronger because the 
appellant approved the return of the U. S. Surveyor 
General by a special finding in the contest in Depart¬ 
ment. 

Then again, in a court the alleged defenses would not 
be available to any one and especially not to appellant, 
either as a legal or equitable defense, as we will briefly 
show: 

1. Laches and the statute of limitations do not run 
under the laws of California until patent has issued 
either under the Mexican grant confirmation act or 
under the swamp land act, and the statute of limita¬ 
tions does not toll until five years have elapsed after 
issuance of patent. Neither patent has issued here. 
That fact is conceded. 
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2. Laches will not lie and the statute cannot toll 
against plaintiff until he has legal capacity to sue or 
to maintain his rights, and that capacity will not arise 
until patent issues or certification is made to Cali¬ 
fornia, which legal right will inure to appellee. 

3. Adverse possession under alleged color of title 
will not arise for the same reasons. 


4. The Sawyer-Osterhaus case is not res ad judicata 
for the reason that there was no determination on the 
merits , but merely “that plaintiff take nothing,” as 
he had no legal capacity to sue, and surely in such in¬ 
stance the court could make no decision of law or 
finding of fact that could he considered a determina- 
tion on the merits against the plaintiff from which 
the doctrine of res ad judicata could be conceived. 


5. What becomes of the Bouldin-Phelps decision 
that the Castro grant was void? The defense there 
that the Castro grant teas void was set up by an officer 
of the United States. Is not the decision stare decisis? 


The entire record of the Castro grant is set forth in 
the Bouldin^Phelps decision from the time that Castro 
applied for the grant to the time when the matter 
reached the United States District Court after con¬ 


firmation of ‘ 4 Mare Island” (not Island No. 1) “to 
the water’s edge of Mare Island.” 


6. It is clear the conveyance from the Castro trans¬ 
ferees (Aspenwall and Bissell) to the United States 
did not include the land here, but the Secretary claims 
he has full right to adjudicate the legal sufficiency of 



that deed and to determine its validity and boundaries! 
The grant confirmed by the United States Land Com¬ 
mission was of “ Mare Island, to the water’s edge,” 
and the full decision in the Irwin case (28 Fed., 708) 
fully determines the land here was not within the 
boundaries of the confirmation. 


7. The alleged conveyance, in so far as it is claimed 
that the lands here are embraced in it, is an absurdity. 
It conveys fully “Mare Island,” and after so grant¬ 
ing proceeds, “Together with the low or marsh land 
belonging to Mare Island or ever reputed as belonging 
to Mare Island.” Never, as pointed out in the Irwin 
case, was there a more vague and indefinite descrip¬ 
tion. It violates every rule of convevancing, but still 
it is contended that the appellant has the right to ad¬ 
judicate and to determine that it was a valid convey¬ 
ance of lands within the boundaries of the Castro grant, 
and defeat certification. Land cannot own land, and 
land cannot be the appendage of other land. The 
Irwin case is clear and square concerning pretenses 
otherwise. 

In this connection it must be remembered that there 
are two islands, about 1650 feet apart. Mare Island, 
high and rocky, and Island Xo. 1, swamp and over¬ 
flowed. The maps clearly show that fact. Island No. 1 
contains the land here, being marked “34” on Map No. 
1. The part marked “569” is identically the same in 
character and all of it was purchased by relator as 
above stated, and in the Department 569 passed to 
patent. Both parcels were claimed by the United 
States until Secretary Denby abandoned claim to 569. 
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8. The appellant in his finding* concerning “34” said 
it was “a contiguous part of Marc Island, attached to 
the upland/' a most wonderful proposition. Just how 
a contiguous thing can he attached to another thing is 
beyond comprehension. In fact that was a decision by 
the appellant that “34" was a part of Mare Island 
and within the “Water's Edge of Mare Island” and 
therefore within the confirmation of the IT. S. Land 
Commissioner. He said the land (“34") was above 
“ordinary high water mark,” and that means above 
“the water's edge." The purpose was plain. What 
more could he say if the question is returned to him? 

A handful of beans are contiguous each to the other, 
but they do not make one bean, nor is each bean at¬ 
tached to the other. The Thousand Islands in the 
Kiver St. Lawrence are contiguous each to the other, 
but thev are not attached, nor do tliev form one island! 
It must be clear that an attached thing is not and can¬ 
not be contiguous. A dog's tail is attached to his bodv, 
and whenever it becomes contiguous it follows that the 
dog has parted with his tail. 

If it was the intention of the appellant to defeat the 
application of California by holding “34'’ was an “at¬ 
tached part" of Mare Island the purpose fails, for if 
It was an “attached" part it must have been beyond 
and not within the waters edge of Mare Island. 

The secondarv fact here is that the issuance of the 
patent to California will determine no legal or equita¬ 
ble right of the United States in the premises. The 
patent will only give relator his day in court, that’s 
all. As was said in the Schurz case (102 Lb S. 404): 
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“The relator is, therefore, utterly without 
remedy, if the land be rightfully his, j until he 
can obtain evidence of his title * * * on the 
other hand, when he obtains this possession, 
if there is any equitable reason why, as against 
the government he should not have * * * 

the United States can, bv bill in chancery 
have a decree annulling the patent. * * 

If another party is for any reason recognizable 
in a court of chancery, is entitled as against 
the relator * * * a court of equity can 

give similar relief. So it is plain that by non¬ 
action of the land department the legal rights 
may remain indefinitely undecided and those of 
the relator seriouslv embarrassed or totalU de- 
feated (as here), while the delivery of the pat¬ 
ent under the writ of mandamus opens to all 
the parties the portals of the court where their 
rights can he judicially determined.” (Italics 
ours.) 

In the Scliurz case the relator claimed under a home¬ 
stead entry and the city of Greenville objected to the 
issuance of patent on the ground that the land was not 
subject to patent (as here), and the objection was sus- 

i 

tained. But the Supreme Court reversed the Secre¬ 
tary, holding (as here) that the validity of the patent 
was a subsequent question for the courts, and that ques¬ 
tion of rights of third persons would not be affected 
by the patent; and the base of the decision was that if 
the relator did not secure his patent he teas wholly 
without remedy to secure his rights. And that is the 
case here. 






20 


Suppose that instead of avoiding a determination of 
the extrinsic objections the appellant had sustained 
every one of them, and refused certification therefor! 

Would his position here be any stronger, or the 
position here of the appellee be any weaker? That is 
the test of this appeal. 

Concerning when patent should issue, the language 

of the ScJntrz decision is this: 

» 

“It is equally clear that the period is (when 
patent should issue) at the latest precisely 
when the last act in the series to the transfer 
of the title has been performed. Whenever this 
takes place, the land has ceased to be the land of 
the government, or to speak in technical lan¬ 
guage, the legal title has passed from the gov¬ 
ernment and the power of these officers has also 
passed away. The fact that the evidence of this 
transfer of evidence of title remains in the pos¬ 
session of the land officers cannot restore the 
title to the United States or defeat that of the 
grantee, any more than the burning up of a 
man's title deeds destrovs his title.” 

That certification or patent under the Act of 
July 23, 1866 (14 Stat., chap. 219 * * * ), will not 

be conclusive against any superior right nor preclude 
inquiry by a court whether the patent was issued 
without authority or against the express will of Con¬ 
gress is expressly upheld in Beley vs. Napthalv, 168 
U. S. 358. 

In U. S. vs. Stone, 69 U. S., 2 Wall. 525, it was 
held that a patent is but evidence of title or of a grant 
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and the issuing officer acts ministerially arid not 
judicially. 

In Noble, etc., vs. Logging Co., 147 U. S. 165, it was 
said 4 ‘after the Secretary of the Interior had approved 
the map as provided for in the Act of Congress 
* * * that was the equivalent of a patent.” Simi¬ 

lar principle is announced in Michigan vs. Rust, 168 
U. S. 589. In the latter case, construing the Act of 
1850, the swamp and overflowed act, the court, citing 
several cases, said that when the Secretary of the In¬ 
terior made the identification required by the stat¬ 
ute, the State was entitled to patent, and while the 
Act of July 23, 1866, was not under consideration the 
cases are applicable, since California took under the 
Act of 1850, and when the Secretary identified the 
land as swamp the title passed to California and patent 
was to follow as a ministerial act on part of the Sec¬ 
retary after identification by an approved survey. 

Here the appellant seeks to act judicially before per¬ 
forming a plain ministerial duty. 

Here the last essential step to transfer the title to 
California lias been performed, namely, that the town¬ 
ship map identifying and segregating the swamp land 
within the township lias been fully approved in the 
manner directed by law by the United States Surveyor 
General and by the appellant. 

Specifically, the appellant found and determined that 
the lands here were swamp on grant day, and should 
be certified to California, and only qualifies the last 
sentence by saying “unless sufficient reasons appear 
to the contrary,” and at that time the full record of 



every alleged extrinsic objection was before him, but 
he did not hold them sufficient but passed them to the 
court below. 

All these extrinsic objections had been raised by 
him, or could have been raised by him, in the first 
mandamus proceeding and where the ruling was 
against him. He was bound bv law to raise everv 
objection he had at hand to the first proceeding, and 
his failure to raise any objection that he could have 
raised then cannot be raised now, and in either event 
the first unappealed decision precludes him from pro¬ 
testing now, and this Court has so held many times. 

Nolle vs. Oyster, 36 App. D. C. 336. 

Nolle vs. Oyster, 230 U. S. 165. 

Beloit vs. Morgan, 7 Wall. 619. 


If ail alleged cause of action is concluded bv a former 
adjudication, it is immaterial whether the cause of 
action is in itself well founded. 


Nolle vs. Oyster, 230 U. S., 165; 41 W. L. R., 526. 


A good judgment will not be set aside because a bad 
reason rnav have been assigned for it. 

Wilkins vs. McGuire , 2 App. D. C., 448. 


Concerning the claim of appellant that Sawyer vs. 
Osterhaus is res ad judicata is dissipated by the fact 
that the court there had no jurisdiction of the subject 
matter, as the plaintiff lacked mental capacity to main¬ 
tain the action, and therefore the court had no juris¬ 
diction over the plaintiff. 

Robertson vs. Gordon, 226 U. S. 311. 
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We submit that the final order in the first mandamus 
is res ad judicata, and finally settles and determines 
any and every objection that was raised or could have 
been raised by the appellant. 

We submit that the decision of Mr. Justice Stafford 
that the matter was concluded by the first mandamus 


decision was sound, as the order became final without 
appeal being taken, but even if the language of the 
learned trial justice was not technically correct, it will 
not affect a sound decision. Such proposition is ele¬ 
mentary. Higgins vs. L. A. Railway Company, 5 Cal. 
App., 784, and citing many cases. 


Concerning the Agreed Facts. 


In the recent decisions of this Court in the Crirnora 
and United Chemical and Industrial Companies!, it was 
squarely held that absolute, unqualified admissions by 
the Secretary of the Interior could be negatived by 
references to the records of the department to show 
that his admissions were futile and not binding. We 
did not seek to have that judicial statement reviewed 
by the Supreme Court. 

Applying those decisions it is apparent, from the 

i 

agreed statement, that the admission that the improve¬ 
ments made on the land here were made long after 
the department of the Navy, by armed force, drove re¬ 
lator from his possession of the land, and that up to 
1915 the United States only used the land here as a 
dumping place. The language of the agreement is that 
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there arc now improvements on the land of the value 
of $2,000,000.00, and “ non •” means the date of the 
agreed statement, namely the 23d day of June, 1926. 

Aside from the agreed statement of facts concerning 
the now improvements on “34” all the maps clearly 
show not a single improvement had been made on “34” 
by the United States up to 1915. The stipulation to 
such effect is contained in the record. The maps since 
early days down to 1916 show the improvements made 
by the United States were on the reclaimed (white) 
ground ceded to the United States bv California and 
which (white) ground is not a part of “34.” The 
statement of Capt. McKay (a witness for the defend¬ 
ant) set forth in the record shows that up to 1915 “34” 
was occasionally used by the Xavy joeople ns a dump¬ 
ing ground for ashes! We submit no contention can 
successfully arise concerning the equities of the United 
States by reason of their expenditures, for if the ex¬ 
penditures were made in good faith and improved the 
land and increased its value the subject is one for the 
local courts to determine and is not any kind of a de¬ 
fense here. 

The department proceeding records show, and it will 
not be disputed, that Island Xo. 1 was reclaimed and 
dyked by the predecessors of plaintiff; that over 
twenty miles of dyking were made by them and not by 
the Government; that for more than fiftv years the 
United States stood by, made no protest, spent not a 
dollar, and not until after the decision of Commissioner 
Tallman did the Xavy Department grab all of Island 
Xo. 1, causing a loss to relator of his entire investment, 
$500,000.00. 
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In the first mandamus, the appellant admitted the 
record title of relator; in the second he denied it, and to 
overcome the denial relator was forced to make the 
agreement, as it was made in order to get to trial. The 
statement of Captain McKay (Record), injected into 
the hearing by the appellant, clearly shows that no 
improvement was made by the United States until long 
after relator was ejected from the land, and after that 
relator was powerless legally to move. The law 
bound him hand and foot. The records of the court 
below show that he sought injunction against the Sec- 
retarv of the Navv, but his suit was dismissed because 
of the pending application of California for certifica¬ 
tion, the Court holding that the suit could not be main¬ 
tained. 

Every equity is with appellee. He is guilty of no 
fault or laches, and he is entitled to a day in court, to 
a hearing on the merits; and for fourteen years he has 
been seeking that day in the department, his money lost 
and his right tossed to and fro from one official to 
another in the department, and the appellant twice toss¬ 
ing it to court; and now the appellant seeks another 
opportunity to make another toss back to himself. 

Special Answer to Brief of Appellant. 

1. All the maps set forth in the record show two 
islands: Island Xo. 1 and Mare Island. These maps 

were all made by the United States. 

•/ 

2. The record of confirmation bv the United States 
Land Commission shows that no low or marsh land 




contiguous to Marc Island is included in the confirma¬ 
tion. 


3. The deeds from Castro to Bissell and Aspinwall 
include no marsh or low lands ‘‘belonging to Mare 

Island or ever reputed as belonging to Mare Island.” 
The description in the Castro deed reads as follows: 

“Being that tract of land situate near the 
Straits of Carquinez in the Bay of San Fran¬ 
cisco and at the mouth of Napa ('reek, the said 
Creek bounding it to the northward, the said 
tract being known as ‘Isla de Yegua’ or Mare 
Island, and being the same land granted to me, 
the said Castro on the 20tli day of May, A. 1). 
1841, by Juan B. Alvarado, Governor of Cali¬ 
fornia, the original grant being referred to and 
made part of this deed and herewith transferred 
to said Frisbee and Summers.” 

The mesne conveyances that flowed up to Bissell and 
Aspinwall contained only the same description. The 
low and marsh land, et cetera, language first appeared 
in the Bissell-Aspinwall conveyance of Mare Island to 
the Vnited States. 

Has the appellant judicial authority to say such con¬ 
veyances included the low and marsh lands “belonging 
to Mare Island,” and therefore refuse to certify the 
land to California? Can he reform a deed? 


4. The language of the decree of confirmation of the 
United States Land Commission referred to in said 
convevances reads as follows: 
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and being an island is bounded by the 
water’s edge.” 


May the Secretary adjudicate that the confirmation 
included the “low and marsh lands, et cetera”? 

5. The application of Bissell and Aspinwall to the 
United States Land Commission described the land as 
follows: 

“ * * * of the Island Yela de la Yegua in 

the present County of Sonoma * * * that 

said tract of land has not been surveyed, such 
survey being not necessary, the land being an 
island, and its boundary easily defined.” i 


Must the appellant adjudicate the application before 
certifying the low and marsh lands to California, by 
holding those low and marsh lands belonged to Mare 
Island ! 

All the maps clearly show that the land lying be¬ 
tween Mare Island and Island Xo. 1 was tide land — 
that is, land covered and uncovered by the daily tide, 

i 

and which (as are all tide lands) was owned by the 
State. The situation there is shown by the report of 
the United States Surveyor General, which says that 
when the tide was accompanied by strong southwest 
gales, the water overflowed that ueck of land and did 
not recede, but emptied into Napa Creek, thus estab¬ 
lishing its overfiowed-at-times character, but clearly 
showing it was tide land; but “34” was not thus af¬ 
fected, but, lying above ordinary high water mark was 
swam]) land. That report was approved by appellant. 
And it follows that “34” could not be “attached” to 
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Mare Island, but was “contiguous,” adjacent, near by; 
but a separate island lping above high water mark, 
always mapped by the United States as a separate 
contiguous island. 


It is true Judge Van Fleet said all of “34” was tide 
land, but later the appellant said it was swamp land, 
and it was for appellant to decide the quality of the 
land and not for Judge Van Fleet. It is true Judge 
Van Fleet observed that “34” was part of the Castro 
Grant, but he could not adjudicate the matter against 


the plaintiff there, as lie held that plaintiff had no legal 
capacity to maintain the suit, without any more legal 
capacity than a minor or a lunatic appearing as a 
plaintiff without representation. 

All the cases cited by appellant concerning his judg¬ 
ment and discretion in the matter of the disposal of 
“public lands” relate to instances where sale or dis¬ 
position of such lands arose under public land laws. 
The appellant has no jurisdiction to determine the ex¬ 
tent of a Mexican Grant. That was solely within the 
jurisdiction of the United States Land Commission, 
alnd its determination could only be reviewed by the 
courts in the manner directed bv the Act creating the 
Commission. The procedure under the Mexican Grant 
confirmation Act is fullv set forth in the case of 
Doolan vs. Carr, 125 U. S., 618, and it was not followed 
in the Castro claim as clearly appears. May the ap¬ 
pellant adjudicate otherwise? 

To uphold the claim of the Secretary of the Xavv 
here, it would be necessary for him to set aside the 
decree of the United States Land Commission and de- 
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line boundaries beyond the 4 ‘water’s edge of Mare Is¬ 
land” to include the low or marsh lands whose iarea is 
in excess of 23,000 acres, and all of which was claimed 
by the defendant in the Irwin suit as “belonging” to 
Mare Island, not as Mare Island but “belonging” to, 
or “reputed” as “belonging” to Mare Island. 

The confirmation can not be attacked collaterally or 
added or diminished by the Secretary of the Interior. 
Neither may he construe its scope or judicially vary 
its boundaries except in the matter of the survey, and 
no survey was ever made. 

The Swamp Land Act was not a public land act, or 
the area to be sold or disposed of under general land 
laws and the same applies to Mexican grants legisla¬ 
tion. The appellant is not authorized to exercise any 
judgment or discretion concerning any provision in 
the Swamp Act except to determine its quality, and 
that lie has determined; and the only duty hd has in 
the Mexican Grant Act was to direct patent after an 
approved survey under his direction and that act has 
passed away not having been carried into the revised 
statutes. 

In neither instance was he authorized to administer. 
The Mexican Act provides for a patent reserving 
rights of third persons. He could hear objections to 
the survey and either approve it or order a new sur¬ 
vey ; but in no other provision could he exercise judg¬ 
ment or discretion, but even there his approval, not his 
disapproval of the survey, could be reviewed by the 

i 

courts. He could not refuse to issue patent because 
some one claimed a superior right. 
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If some one claimed under a public land law as 
against either grant, lie could not refuse to proceed to 
patent because of such extrinsic claim. 

“Water’s edge of Mare Island” means the high 
water mark of Mare Island. It does not jump the 
intervening tide land between the two islands and at- 
tach to the high water mark of Island No. 1, Island No. 
2, or Tubbs Island, all possessing the identical physi¬ 
cal characteristics and close! u coni iquo us but not at¬ 
tached each to the other. The tide land between Mare 
Island and Island No. 1 did not pass under the Mexican 
Grant, and as pointed out by Attorney General Caleb 
Cushing, the tide land above Mare Island belonged to 
California, and subsequently and on the application 

of the then Secretarv of the Navv the tide lands about 

» • 


Mare Island were ceded to and accepted by the United 
States, and this was long after the grant and alleged 
purpose, and shows conclusively that any claims of 
land hv the United States bevond the water’s edge of 
Mare Island had been abandoned. 

The swamp land cases are about over, and this is 
probably the last of them in so far as California is con¬ 
cerned; but as late as August 27, 1896 (23 L. D. 230), 
Secretarv Hoke Smith reviewed the cases of Tubbs rs. 


Wilhoit and Heath vs. Wallace , and the many depart¬ 
ment decisions on the subject, and held that under the 
Act of Julv 23, 1866, the Surveyor General of Cali- 
fornia was a special tribunal yested with determina¬ 
tion of the quality of the land, and that when such 
official found the land to be swamp and overflowed, 
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certification to the State must follow as a matter of 
course. 

The land here was returned as swamp, and not as 
swamp and overflowed; but in Heath vs. Wallace it 
was pointed out that either class of land passed to the 
State under the granting act. i 

On April 25, 1901, Secretary Hitchcock took the 
same position. There one Clark had relinquished some 
lands, and sought a lieu selection, under the Forest 
Reserve Lieu Selection Act, of lands which had been 
returned as swamp lands under the Act of July 23, 
3866, but the survey was not approved by the Secre¬ 
tary, and the contention was that his approval of the 
survey was unnecessary,but, the Secretary pointed out, 
since April 17, 1879, and under the decision of Knight 
vs. U. S. Land Association, 142 U. S., 161, the super¬ 
visory authority of the Secretary extended to; correc- 
* ** • 

tions of surveys in cases of fraud or mistake,! but the 
Secretary held that a survey once approved by him the 
title passed to the State. In the Clark case, the Secre¬ 
tary had found that the survey, approved by the Sur¬ 
veyor General, had been fraudulently made bv the Sur- 
veyor contractor, and was set aside. 

Never has the department asserted any other right 
after return of the Surveyor General, and if the cases 
of Tubbs vs. Wllholt and Heath vs. Wallace have been 
in any wav modified, it is only to the extent that certi- 
fication was not a matter of right if the Secretary de¬ 
termined subsequently and before certification there 
was fraud or mistake in the survey; but that question 


i 
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is not here, and as lie points out, his authority is equal 
to that of the Commission under Section 441 of the Re¬ 
vised Statutes, which gives him supervisory authority 
over all surveys. 

The question there was between claimants claiming 
under the public land laws, one claiming under the 
Forest Lieu Act, and the other claiming under the Min¬ 
ing Act; and while the subject of swamp lands was 
discussed by reason that one of the parties claimed 
that the land had passed to him under a swamp land 
patent issued to him by California under its claim to 
the land following a return of the Surveyor General 
that the land was swamp; but the survey was set aside 
as fraudulent, et cetera, under the supervisory au- 

thoritv of the Secretarv. 

« * 

The Secretary here has found the land to be swamp; 
it is admitted so bv everyone, and the Secretary would 
be powerless to cancel his approval except in case of 
fraud or mistake. 

Xo approved survey has been made of Mare Island 
under the Mexican Grant Act showing the land here is 
included in the confirmed boundaries of Mare Island. 
A survey under the confirmation was made in 1877, but 
the State surveyor general objecting to the inclusion 
of the lands here, the survey was not approved by the 
Secretary of the Interior. The Freeman map set forth 
in the record, Map Xo. 4 (defendants’ exhibit), shows 
the status of that alleged survey. If approved, it 
would not be final in case of fraud or mistake. Only 
an uncontested Mexican survey followed by patent 
would be conclusive against collateral attack, but could 


be set aside in direct action bv anyone having a bene- 
ficial right in the subject matter. 

i 

In Doolan vs. Carr , 125 U. S., (518, plaintiff claimed 
under a patent from the United States, and defendant 
under a confirmed Mexican Grant followed by an ap¬ 
proved survey. On the trial in ejectment, plaintiff 
proved his patent under a railroad grant aetpand de¬ 
fendant offered his confirmed Mexican Grant, which 
the trial court refused to admit, on the ground the 
patent was conclusive, which would be the situation 
here if patent had issued to us and we were i seeking 

i 

to oust the one holding under a Mexican Grant, as the 


Secretary of the Navy is claiming here. The Supreme 
Court held the patent could be assailed in ejectment by 
the Mexican claimant, and the Court further held that 
Mexican Grant lands were not “public landsf’. The 
Secretary had determined when the patent to the rail¬ 
road company issued, the lands were not within the 
boundaries of the Mexican Grant. The Surveyor, un¬ 
der the Mexican Grant Act, had returned the lands as 
not within the grant, and his report was finally ap¬ 
proved and patent issued to the railroad company; 
but the action was reversed and the case sent back 
for a new trial. If the decision of the Secretary there 
was not final, surely a holding by him here that the 
low and marsh lands were within the Castro grant 
would be futile. 

Construing the claims there, the Secretary decided 
that in law and in fact the lands were part of the public 
domain, and thereby subject to Congressional grant. 

Here he wants a chance to determine in law and m 



fact that the lands were not part of the public do¬ 
main, and to hold either way he must adjudicate all 
the questions above stated, and if he did so, what 
would his decision amount to ? It would bind neither 
the United States, the State, nor the relator. Must 
we go through such a farce before a day in court is 
had? If so, the law moves in mvsterious wavs its 
wonders to perform! 

AYe submit that if the appellant had any right to 
adjudicate those questions, the time to do it was at 
the time the application was made by the appellee 
that the survey be made. The same objections were 
then before him, and had been sustained bv the Com- 
missioner. If they were valid, he had no right to 
make the survey, and in proceeding to a survey it 
must be presumed that he had overruled them. A 
competent court had overruled the objections, and he 
did not appeal, and the decision was not only res 
ad judicata but stare decisis, and, we submit, this Court 
should be bound in such decision of the court below, 
and not permit a collateral attack on that decision. 

The department records show tit at after the de¬ 
cision the appellant wrote (Record) to the Secretary 
of the Xavy admitting there was no defense to the 
mandamus, and thereon the defense, at the suggestion 
of appellant, teas turned over to the Secretary of the 
Xavy to he conducted by the latter official in the name 
of appellant. 

In the court below the appellant contended that only 
the California courts could adjudicate the title to lands 



in that State; and we wholly agreed with him. He 
set that defense up in answer to both proceedings; but 
just what he otherwise was contending for does not 
clearly appear, except as alleging, as he did, he sought 
to have the court below adjudicate the title, and have 
the court below hold the controverted lands were in¬ 
cluded in the Mexican grant; and the court refused 
to do so, leaving the issue to the California courts: 
he had left the questions to the court below in both in¬ 
stances, and being twice defeated on the merits he 

wants another chance, perhaps, to refuse to do his 

! 

dutv. 

m/ 

The principle of the case of Tubbs vs. Wilhojt and 
the case of Heath vs. Wallace, namely, that when the 
series of acts essential to the issuance of patent have 
been completed, only a ministerial duty remains, sub¬ 
ject to mandamus, is set forth in the following cases, 
namely: U. S. vs. Stone, 2 Wall., 53b; Flournby vs. 
Jeffersonville, 17 Ind., 169; Oracle vs. Camp, 12 Conn., 
464; Roberts vs. U. S., 176 U. S., 221; U. S., etc., vs. 
Hitchcock, 19 App. I). C., 333; Barney vs. Dolph, 97 
U. S., 652; Stark vs. Stark, 6 Wall., 402: Fraser vs. 
O'Connor, 115 U. S., 112: State vs. Staub, 61 ponn., 
567; Buttenvorth vs. U. S., 112 1. S., 50; Orchard vs. 
Alexander, 157 Y. S., 372; and Ballinger vs. Frost, 
216 U. S., 243. | 

Here is another question that the appellant,!if his 
contention is sound, must adjudicate before certifica¬ 
tion, namely this: 


Treaty of Guadalupe Hidalgo and Protocol. 


The Constitution of the United States, in 
clause 2, provides that: 


article (>, 


“This Constitution and the laws of the United 
States which shall be made in pursuance thereof, 
and all treaties made, or which shall be made 
under the authority of the United States shall 
be the supreme law of the land.” 


In the treaty of Guadalupe Hidalgo: Article 10. 
which was stricken out, provided that all grants of 

land made bv the Mexican Government or bv the 

• • 

competent authorities in territories previously apper¬ 
taining to Mexico, and remaining for the future within 
the limits of the United States, shall be respected as 
valid to the same extent that the same grants would 
be valid if said territories had remained within the 
limits of Mexico. 

The protocol which was substituted for Article 10, 
is as follows: 


“Conformably to the law of the United States, 
legitimate titles to every description of prop¬ 
erty, personal and real, existing in the ceded ter¬ 
ritories, are those which were legitimate titles 
under the Mexican law in California and New 
Mexico up to the 13th day of May, 1846.” 


The alleged grant to Victor Castro was made bv 
Governor Juan Alvarado on Mav 20, 1844. Mav the 
appellant “impeach” the case of Bouldin vs. Phelps, 



holding that the Castro grant was not “a legitimate” 
title and that decision made after the decree of con¬ 
firmation by United States Land Commission, and de¬ 
cide the . Castro grant was “a legitimate j title” ? 
Where do the courts of the venue come in Upon 
what legal meat has this colossus fed that ho has so 
judicially grown? 

May he adjudicate before certification the legal effect 
of the cession of tide lands surrounding Mare Island 

i 

made by California May 11, 1854, under request of the 
United States made October 3, 1853, and in that con¬ 
nection adjudicate the right of California to cede lands, 
tide lands, which passed to her on her admission to the 
Union of States, in trust for the benefit of the people 
of the State, or to further adjudicate that the lands so 
ceded were a part of the Castro Grant or of Island No. 
1 ? If so, his judicial duty will keep him busy for some 
time. 

lias it ever been held that the Secretarv of the In- 
terior has the right to adjudicate tide lauds and to de¬ 
termine in connection therewith that the State had or 
had not the title to the same? Never. 

Only the courts of the State may so determine, and 

onlv California courts mav determine what are tide 
• « 

lands. j 

It is not a Federal question unless the question is 
presented there through diversity of the citizens claim¬ 
ing the land. 

It will be further noted, as pointed out; in the 
Bmild in-Phelps case, that no decree confirming the 
order of confirmation was ever entered in the United 



States District Court of the venue, and that status re¬ 
mains unchanged! May the appellant adjudicate con¬ 
cerning that situation ? 

Xo survey of “Mare Island to the water's edge'' 
under the Mexican Grant Act mav be had in the ah- 
sence of such decree, and the Act is obsolete , has 
passed out of existence! What is the Secretary going 
to adjudicate about that matter? The Act was not 
carried into the Revised Statutes and has expired. 

When the Congress directed Attorney General 
Cushing to report concerning the title the United 
States had secured to Mare Island under the Aspin- 
wall-Bissell-Castro purchase, he, after examination, 
reported to the Congress as follows (on April 9, 18b2): 


“It is immaterial under these decisions 
whether the general sovereignty, etc., of the 
United States, etc., came bv treatv with a 
foreign power or otherwise * * * the land 
of the shores below high water mark passes to 
and rests in the state and in the second place 
all the swamp and other overflowed 
* * * passed to the State * * *. It seems 
to me, on one or both of these grounds the State 
of California may lay claim to all that part of 
Mare Island which is not above high water 
mark.” 


Following this opinion the United States applied for, 
received and accepted a cession of overflowed, beach 
or swamp land within designated limits on the eastern 
shore of said island (Xapa Creek shore) from the 
southern point thereof (Carquinas Straits) to the 



northerly point of the highlands (between Mare Island 
and Island No. 1), and thence back to Ship Channel 
(junction of Napa Creek and Carquinas Straits!), and 
in 1897 the United States received from California a 
second cession which extended outward from Mare 
Island high water mark for 300 yards. Will any one 
contend that such cession extended outward from all 
of Island No. 7 for three hundred yards and thereby 
included Island No. 2 and Tubbs Island? 


f \i* 
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The case is analogous to Lane v. Watts, 234 U. S., 
540, wherein it is said: 

4 ‘Another contention is made on the conflict 
of the grant as located with other grants, to 
which the court of appeals replied that it was 
not now concerned with such question, and that 
if, as suggested, a controversy should arise, it 
‘will properly be adjudicated in the courts where 
the lands are located.’ In this we concur.” 


United States is well settled. (Oklahoma vs. Texas , 
269 U. S., 314, and the numerous cases cited.) 

That decision applies strongly to the cession Act of 
California made on application ot the United States 
and accepted by the United States. The court said: 


“It is well settled that governments,; as well 
as private persons are bound by the practical 
law that has been recognized and adopted as 
their boundary (citing cases); and that a 




States District Court of the venue, and that status re¬ 
mains unchanged! May the appellant adjudicate con¬ 
cerning that situation '? 

Xo survey of “Mare Island to the water's edge” 
under the Mexican Grant Act mav he had in the ah- 
sence of such decree, and the Act is obsolete , has 
passed out of existence! What is the Secretary going 
to adjudicate about that matter! The Act was not 
carried into the Revised Statutes and has expired. 

When the Congress directed Attorney General 
Cushing to report concerning the title the United 
States had secured to Mare Island under the Aspin- 
wall-Bissell-Castro purchase, he, after examination, 
reported to the Congress as follows (on April 9, 18b2): 


“It is immaterial under these decisions 
whether the general sovereignty, etc., of the 
United States, etc., came by treaty with a 
foreign power or otherwise * * * the land 

of the shores below high water mark passes to 
and rests in the state and in the second place 
all the swamp and other overflowed 
* passed to the State * * *. It seems 

to me, on one or both of these grounds the State 
of California may lay claim to all that p, .t of 
Mare Island which is not above high water 
mark." 


Following this opinion the United States applied for, 
received and accepted a cession of overflowed, beach 
or swamp land within designated limits on the eastern 
shore of said island (Xapa Creek shore) from the 
southern point thereof (Canpiinas Straits) to the 
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northerly point of the highlands (between Mare Island 
and Island No. 1), and thence back to Ship Channel 
(junction of Napa Creek and Carquinas Straits!), and 
in 1897 the United States received from California a 
second cession which extended outward from Mare 
Island high water mark for 300 yards. Will any one 
contend that such cession extended outivard from all 
of Island No. 1 for three hundred yards and thereby 
included Island No. 2 and Tubbs Islandf 

Of course California could not cede to the United 
States land which she had previously sold and patented 
to her citizens for a price fixed by law. 

May the appellant construe and adjudicate these 
matters before certifying the land ? 


If the United States had not legal title to the land 
on grant day, but subsequently acquired the legal 
title by private purchase, did not the legal title inure 
to the State, and is not the United States estopped to 
claim the title? That would be the rule in every other 
instance and when the United States enters a State it 
is bound by the State rule of property, except in the 
matter of taxes, and that estoppel will lie against the 
United States is well settled. (Oklahoma vs. Texas , 
2(>9 U. S., 314, and the numerous cases cited.) 

That decision applies strongly to the cession Act of 
California made on application ot the I nited States 
and accepted bv the United States. 'Pile court said: 

“It is well settled that governments; as well 
as private persons are bound by the practical 
law that has been recognized and adopted as 
their boundary (citing cases); and; that a 


i 
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boundary lino between two governments which 
has been run out, located and marked upon the 
earth, and afterwards recognized and acquiesced 


in bv them for a lonu* number of Years, is con- 
elusive." 


Would a Federal court have jurisdiction in a murder 

ease if the homicide occurred outside or beyond the 

cession line? And may the Secretary a/I indicate 

what is within or without the cession line and thereby 

• 

determine the jurisdiction of the courts of California 
in a murder case? Was not the “water's edge" the 


boundary line? 

Suppose he determined that “34" was within the 
water's edge of Mare Island as conveyed to the United 
States, would such adjudication bind the courts of 
California in such an instance? 

Or suppose he decided otherwise, would his adjudi- 
< a-ti'>n bind the Federal court of the District in such 
an instance? 

What would any adjudication he made here amount 
to legally in anv instance? 

If amounting’ to nothing , why should he be per¬ 
mitted by this Court to go through such a farce pro¬ 


ceeding? 


It would be legally equivalent to a decision by him 
that the world was flat or that the moon was was made 
up of green cheese. 

As will be seen from the official Geological Survey 
map (colored) attached to this brief, the land or water 
or mud between Island No. 1 and Mare Island was 
below high water mark, while Island No. 1 and Mare 
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Island were above high water mark. That map was 
made in 1816 from the Coast Survey map made in the 
Geodetic Division, and the markings on the map, 
namely, indicate swamp, mud flats, tide 

lands, et cetera. The lands in white with a line marked 
„ ii r i» n %» m indicate the dyking extending from the 
northerly portion of (red) Mare Island, crossing the 
mud flat between Island Xo. 1 and the white portion of 
Mare Island, and continuing around Mare Island. 
These dvkes, as shown bv the Survev, are six: feet in 

m/ / V * 7 

height and fifteen feet in width. p 

Appellant lays stress on his motion for rehearing. 
The motion was made several months after the de- 
cision was filed by the trial justice. 

Equity rule Xo. 45 of the court below (applicable to 
law cases, preface to law rule Xo. 1) provides that 
every petition for rehearing must be verified, and that 
no rehearing shall be granted after the term at which 
the final decree shall have been entered and recorded, 
and in this instance the appellant disregarded the rule. 
We submit the motion for rehearing should be disre¬ 
garded here. 

In Chester vs. Morgan, 11 App. D. C., 440, this 
Court said: 

“* * * It is well settled law that the mat¬ 
ter of rehearing * * * is wholly discre- 

tionary with the justice who hears the cause, 
and is not subject to review in an appellate 
tribun al.’ 7 

In his decision declining to proceed to patent or 
certification, the appellant clearly recognized that any 
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decision that lie might make concerning tlie extrinsic 
questions would be futile, and he said (Record): 

‘‘In view of the situation as hereinbefore out¬ 
lined, the department does not feel warranted 
in proceeding* further until a determination of 
questions that can he disposed of only by the 
courts has been made." 

And now he comes here protesting* that the court is 
without jurisdiction. Verily he hath a shifting mind, 
moved by opportunity only, lie has boxed the com¬ 
pass and now swings in the center. 

In the next paragraph he proceeds to say patent 
will not issue until it was judicially determined the 
lands were part of the public domain on grant day, 
and he here contends it is his right to make the de¬ 
termination ! If the matter is returned to him, he may 
for the fourth time take the position that it is for the 
courts to determine, and it will be a case of “off again, 
on again, gone again." 

In his decision approving the survey and township 
map (January 10, 102b), appellant said, “In fact the 
Act of July 23, I860 (14 Stat., 210), authorizes accept¬ 
ance of such surveys (speaking of the State survey of 
October 10, 1830) as bhsis for the construction of gov¬ 
ernment township plats and certification of swamp 

land to the State where the State survev is found to 

* 

be in conformity with the system of surveys adopted 
by the United States.” 

Again lie said (in the same report), the testimony 
of Lightfoot, U. S. surveyor, et cetera, that at times 
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the land was overflowed, that is, the tide land mud strip 
lying between Island Xo. 1 and Mare Island. lie said: 

j 

“Furthermore, this area was covered by the 
official report of United States Surveyor Light- 
foot, who made examination of this and ad¬ 
jacent lands in the year 1915. That report was 
illustrated by photographs and supported by 
affidavits of persons claiming to have known 
the land since about the date of the swamp land 
act. In the light of these affidavits and from 
personal inspection, the said examiner reached 
the conclusion that the land was swamp within 
the meaning of the swamp land act. A report 
made October 23, 1922, by Francis: E. Joy, 
United States Cadastral Engineer, is to the 
same effect. The tract involved is a narrow 
strip between the high lands of Mare Island on 
the south and the broad expanse of low lands on 
the north. These lands on the north, as above 
stated, have heretofore been classified and pat¬ 
ented to the State as swamp land. The only 
reason, if any, which would prevent like classi¬ 
fication of the land in Survev Xo. 34 would be 

* 

a finding that this strip was tide land rather 
than swamp land. This depends upon the ques¬ 
tion whether it was above ordinary high tide. 
Clearly it was low and wet. It is also quite well 
established that the tide waters did at times 
overflow at least a part of it. This narrows the 
inquiry to the more precise question whether 
the ordinarv high tides or onlv extraordinarv 
and occasional tides covered it. This, of course, 
could not be determined with anv degree of cer- 
taintv merelv bv observation at this time, 74 
vears after the date of the grant, with reference 

* w 7 
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to which the fact must be determined. Levees 
have been built and dredging and filling-in ope¬ 
rations have affected its condition. It is evi¬ 
dent that Lightfoot and Joy, in reaching their 
conclusions, relied to a great extent upon the 
evidence of the witnesses interviewed.” 


The extrinsic question here is not a mixed one of law 
and fact. If the boundaries of Mare Island had been 
established by an approved survey, followed by patent 
under the Mexican patent, then a person claiming ad¬ 
versely under a public land law or under the swamp 
or school land grant would be bound bv a decision of 
the appellate that his claimed land was not within or 
without the exterior boundaries of the confirmed 
Mexican grant. (Gardner vs. Bonesteel, 180 U. S., 368.) 

Here there has been no survev of the grant of Mare 


Island to the water’s edge. The approved township 
survev here onlv returns the lands therein contained 
as swamp lands. The boundaries of “34” have not 
been established bv the survev, and the boundaries of 
Mare Island were not designated in the approved town¬ 
ship survey, and the surveyor, Lightfoot, in such sur¬ 
vey, after describing the conditions, said “34” was not 
a part of Mare Island physically. The appellant has 
the survey, photographs and field map of such survey, 
but has not produced them. There is not an approved 
survey by appellant (or his predecessors) under the 
Mexican grant act, because it is a question for the 
courts of the land venue, State or Federal, as Mr. 
Justice Brewer said in the Gardner-Bonesteel case: 
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“He has mistaken his remedy. It was by ap¬ 
plication to the land department to correct the 
survey, and, failing to secure correction there, 
a direct proceeding in the courts in which the 
Heed heirs should have been parties and in 
which they could have been heard to defend the 
survey and patent. * * * ” 

The land department found not only that the land 
in controversy was outside the exterior boundaries of 
the grant, but that A was not a purchaser in good 
faith. (Here it is admitted he was a purchaser for 
value prior to the decision of Commissioner Tallman.) 
Both of these findings were matters of fact based on 
testimony. Xo proposition of law controlled these 
findings. I 

Dower vs. Richards, 151 U. S., 658; 38 L. Ed., 305; 14 
Sup. Ct. Rep., 452; Egan vs. Hart, 165 U. S., 188; 41 
L. Ed., 680; 17 Sup. Ct. Rep., 300; Hedrick vs. Achin- 
son, T. & S. F. R. Co., 167 U. S., 673, 677; 42 L. Ed., 
320, 322; 17 Sup. Ct. Rep., 922. 

There cannot be any question of oral or conflicting 
testimony. The facts are absolutely undisputed and 
only a question of law arises or can arise in any form 
of action in department or in court, namely, is “34” 
within the water’s edge of Mare Island, plus the legal 
effect of the Castro grant, the Bissell-Aspenwall sale, 
the legal effect of the Irwin, Bouldin-Phelps, Sawyer- 
Ostenhaus decisions, and the legal effect of the ap¬ 
proval of the township map? 

As will be seen, we are not disputing any boundary 
survey or any other survey. The Secretary has no 



authoritv to survev and define boundaries of lands held 
» • 

in States by purchase under State laws. These boun¬ 
daries must be established under the laws of the State, 
and if controversies arise must be determined bv the 
State court. The United States here cannot claim as a 
sovereign or under any public land law or under any 
statute of the United States. 

In other words, the Secretary may determine the 
boundaries of anv tract of land bv survev made under 

• w * 

his authorin' and not bv his construction of decisions 
•- • 

of the United States land commissioners, court de¬ 
cisions, or his construction of literature, maps, deeds, 
treaties, and such like, involving judicial construction 


by a court of the venue. 

'When we reach ejectment we must establish the 
boundaries of “34" as outside of the water's edge of 
Mare Island, and that will be our trouble and not that 
of appellant. 

There is nothing in the suggestion of appellant that 
“34" has not been segregated or identified bv an 
official survey of the United States (by metes and 
bounds). The Act of July 23, 1866, provides only for 
a township survey; the land is in the township; it is 
specifically described in the field notes of the survey 
with its maps, photographs, etc. When patent issues 
and suit in ejectment follows, the law of California 
will permit a plaintiff to make a survey of the land, 
and it will be up to that plaintiff to prove his survey 

and identifv the land in controversv. 

• *> 

Never in the historv of the administration of the 

% 

Swamp Act of July 23, 1866, lias a tract of land been 
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identified or segregated other than by the method fol¬ 
lowed here. j 

The Secretary here identified its metes and bounds 
bv reference to the State survey, but that will not estab- 
lisli the boundaries in an ejectment suit. 

The appellant in his decision, January 10,1925, said: 

4 4 Known as Survey Xo. 34, * * * accord¬ 

ingly it is hereby declared to be swamp land, 
and, as such, subject to patent to the State of 
California in the absence of other sufficient 
reasons.” 

i 

I 

The same language is set forth by appellant in his 
return of mandate. 

We submit neither the case of O'Brien vs. Lane , 40 
App. D. C., 493, nor Van Ness vs. Fisher, 223 U. IS., 683, 
is authority for the position of appellant here, i Those 
were contests between applicants contending under the 
same public land law and their respective positions 
dependent on the construction of a statute where the 
Secretary was to administer the particular statute and 
in the exercise of his power to construe the statute, and 
4 4 so long as his construction was a possible one, he 
will not be controlled by injunction or mandamus.” 
In that instance, his finding of fact would be conclu¬ 
sive and his 44 possible” construction of law and appli¬ 
cation to the fact would be conclusive. The issue re¬ 
quired no construction by appellee of the swamp land 
act or the Mexican grant act, but he seeks to adjudicate 
law and facts not within his jurisdiction, and to make 

i 
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his adjudications applicable to the extent of the Castro 
grant without an approved survey of the same. 

We submit the recent case of Massachusetts vs. Netv 
York , 271 U. S., 65, defines clearly the rule that we 
have been contending for for fourteen years, namely, 
that the question of the boundaries of the grant and of 
subsequent conveyances involving the extent of the 
boundaries should he adjudicated by the local courts. 
The court said: 

“ * * * and the local rules for interpreting 
conveyances should be applied by this court in 
the absence of an expression of a different pur¬ 
pose (citing cases). * * * The same rule 

is, however, generally followed elsewhere (citing 
cases).” 

The appellant here could not possibly “adjudicate” 

that the United States had anv valid claim to the land 

* 

here except by construing the Bissell-Aspinwall con- 

vevance to the United States the result that the terms 
%■ 

of conveyance denounced in the Irwin case, neverthe¬ 
less carried title to the United States, notwithstanding 
the decisions in Bouldin vs. Phelps and Irwin cases. 

In the court below the appellant mainly relied on 
Stanley vs. Schwalby, 147 U. S., 508, as a reason why 
the suit could not be maintained bv reason of adverse 
possession in and by the United States. The case is 
not applicable here for two reasons, namely: (a) it is 
easily distinguished from the Irwin case (supra )— 
this appellee could maintain no legal or equitable ac- 
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tion to establish his rights, as he had no legal title; 
(b) in the Stanley ease both plaintiff and defendant 
claimed under a common source of legal title, and the 
plaintiff then could have gone to court at any time and 
have maintained his action. 

In the Invin case, it is pointed out such defenses do 
not lie against one without legal capacity to sue, and it 
is a sound fundamental, elementary principle. 

We did continuously all that could be required of us 
under the rule in the Stanley case. We protested and 
continued to protest in every possible way. The court 
said (p. 517): 

“This brings us to consider the objection that 
the United States can not obtain or be protected 
in title through adverse possession unless an 
action would lie against them for possession of 
the property. It by no means follows that be¬ 
cause no action could be brought in a court of 
justice, therefore possession might not be re¬ 
garded as adverse as to ripen into title. 

“In the case of a government, protest against 
the occupancy and application for redress in the 
proper quarter would seem to be quite as poten¬ 
tial in destroying the presumption of the right 
to possession * * * when an action cannot 

be brought, as the action itself when it can.” 

Surely we are within that rule since the day of the 
Irwin case to date. 





Finally. 


Notwithstanding the foregoing, the appellant comes 
here carrying a number of citations to support his 
only contention that lie has the primary right to deter¬ 
mine finally whether or not the land here was a part of 
the public domain on grant day. The answer is simple, 
namely, the citations are instances where he was vested 
by different public land and Indian statutes to deter¬ 
mine issues of fact and his determination of fact was 
conclusive. 

No one, certainly not appellee, questions his juris¬ 
diction to determine questions of fact relative to the 
qualifications of entrymen under the public land law, 
and, in absence of fraud or mistake, that his deter¬ 
mination is final: but if he determined that the appli¬ 
cant was qualified, his erroneous conclusion of law by 
which entry would be precluded is never final. If he 
should decide a qualified entryman was not entitled by 
reason of his construction of a public land law, the de¬ 
cision would not be final, and if he refused to proceed 
through an erroneous construction of a statute—ex¬ 
cept, for instance, the War Minerals Relief Act— 
mandamus would lie, and we submit citation of au- 


thoritv is unnecessarv, as it is settled law. 

It is only in an instance of a statute based on a pen¬ 
sion law, as in the Decatur case, or in the instance of 
a gratuity, as in the Rives case, or where, as in the 
O'Brien case, there is a “possible” reason to uphold 
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a construction of a statute, is his decision conclusive; 
in other words, where he is authorized to construe a 
statute and apply the construction to the fact& as he 
determines them . Here he has determined that Cali- 

j 

fornia was entitled to certification unless the: deter¬ 
mination of extrinsic facts—facts extrinsic to the 
swamp land statute—would preclude the certification, 
and these facts included divers extrinsic statutes in¬ 
volving judicial determination which he himself said 
he was not authorized to make! 

It is difficult to follow his vagaries, but in the final 
analysis it will be found an instance of blowing hot, 
then blowing cold. 

Xo case has been cited by appellant concerning the 
Act of July 23, 1866, which superseded the Act of 
September 28, 1850, in so far as passing of title is 
concerned. j 

All the cases cited by appellant refer only j to the 
original and primary swamp land act in its application 
to States other than California, and with them We have 
no controversy, as they are not applicable to the swamp 
land situation in California, except in this, namely, 
that they hold that, while the swamp land act; was a 
grant in prase nti, the legal title remained in the United 
States until patent issued, and that is the single: reason 
why we have been unable to follow the procedure of 
the AVright-Roseberrv and Irwin cases and to proceed 
with our action of ejectment without awaiting certifica¬ 
tion or patent after approval of the township plat: 
ad interim, we are without legal capacity to sue. 




In the Irwin case these applicable rules relating to 
tlie case here were stated: 

1. That the statute of limitations is not applicable 
to the matter here. 

2. That it was not a suit against the United States 
(citing tlie Arlington case, 106 U. S., 196). 

3. That the alleged grant to Victor Castro bv the 

Mexican Government covers onlv Mare Island. 

•• 

4. “The answer alleges that the title was confirmed 

*. Assuming that it was confirmed, the title 
recognized was onlv to the island ‘bound bv the water’s 
edge'—'Without these words the island could not be 
extended beyond the water's edge." (Citing cases 
and the common and civil law.) 

5. Construing the Bissell-Aspinwall deed, the very 
deed here under which appellant says the United 
States claim, the court said: 

“On the 4th of January, 1853, they sold and 
conveyed the island to the United States, de¬ 
scribing it as ‘all that tract of land called and 
known as Mare Island in the Bay of San Pablo, 
as recentlv surveved bv the board of officers of 
the United States sent to California for the 
selection of a site for a navv yard there, includ- 
ing all the tide or low and marsh land belonging 
to the same, or which has ever been reputed or 
claimed to belong to the same.’ This descrip¬ 
tion is more extensive than the one given in the 
grant to Castro, or by the commissioners in the 
decree confirming the claim under it. Nothing 



is said in either grant or decree of thetule or 
low or marsh land belonging to the island, or 
which had been reputed or claimed to belong 
to it. Those words are of the vaguest character. 
Whatever may have been intended by them, cer¬ 
tain it is that the grantors, Aspinwall and Bis- 
sel, could only convey what they acquired under 
the grant, and the United States took, and could 
only take, such interest, and that, as we have 
seen, was limited to the island bounded by the 
water's edge.” 

6. Further, the Court said, speaking of the Cali¬ 
fornia Statute of Limitations: ; 

“Legal proceedings to enforce the claim of a 
citizen to lands in possession of the United 
States could not therefore be taken, and no 
statute can run against one to whom the courts 
are closed for the maintenance of hisi claim. 
Nor could the citizen assert his claim to such 
lands by entering upon them. There can be no 
private entry upon land for the assertion of 
one’s rights, where the law does not allow an 
action against the occupant for the possession.” 

7. Again, the Court said: 

“In the present case the United States are 
not sued. Thev can not be sued. The defend- 
ant is not in his official capacity, but as; an in¬ 
dividual * * *. He can onlv establish his 

%/ 

defense that the United States was lawfullv 
authorized to put him in possession.” 

8. Then the Court said thev gave no weight To the 

executive orders of President Fillmore, as it was in¬ 
operative by reason of the prior grant. j 



f)4 

May the appellant judicially construe the decision 
and say it is not applicable? 

We respectfully submit the judgment should be 
affirmed. 

EDMUND BURKE. 
SIMON H. KOURKE. 
JOHN G. JAEGER. 
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'I’li*- sk«*i<-ii represents a river valley between two hills. In 
lln- foreground is the sea, \viti: a <:v that is partly inclosed 

bv hooked sand bar. On each side of the vallev is a terrn**e 
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into which small streams have eat narrow gullies. 'The hill on 
too rigid lias a rounded summit ami gently sloping spurs sepa¬ 
rated by ravines. The spurs are truncated at their lower ends 


flowing these teatures being bourn! together, with a description 
of the quadrangle, to form a folio of the Geologic Atlas of the 
United States. Circulars showing by index maps the pub¬ 
lished topographic atlas sheets and geologic folios covering 
any State or region will be sent free on application. 

Applications for ■'roups or folios should be accompanied by 
cash—the exact amount—or bv post-office money order ;nor 
postage stamps), and should he addressed to— 

THE DIRECT! >R. 

/ U ti'Ut .A / tj/ /:,s* (rCO? f '(}}<’Cil U t'l'c //. 

*- • * 

Washiiiffton, D. C. 

.January. 191 f». 


v . . r\ 
C.- 


roNVKNTlONAh SKrXS 


CULTURE 

i ’/'> ':t i > i! >/• tJiit'iC) 




• ». U ''U 

: ■> i i’.i I: If ■ ' 


•Od**U f >»*d I'civ.ll. ■ «Jt- 


>• >n< I '.IT 

l‘» •. i?' 


j | •; u ! < > 1 ■ 

t *! tT i i 


} 01*!;'«»•*»!• 


Ki*/emie 

I ■: ill 1 ■« •:««i 


«11111 s * • i 


WiilUTr 


i>r< j iikw;i i f.r 
iui<i ic?i.u-s 


!lii< i0« 


J / J VOVl <1 '(• *s 


r* 

7' "' * * /T 


: S- :* * 1 : j' i >l:-!• >; 

<1 •• l (. •! ; !i:n> 

1 •• .. • < •: • •• *!lj« >* 


* '■ n -Hi v list* 


» 1 NT ! i» AVI t si li! > 

>!• < iisi .•;< t li;. 


1 *’« •>< •! 11« < 11 
* * 1 i« * 


1 g: v tin 


(*itv \ til:igC'>i' Siu:ii» i.i* I'ri.Mj’.gui.iii. *n > 

Ik •IMieli ilild «VIIII*V‘IT illllr I • I ” I' 11 • I '\ ! 

■ ’ • * • 

U“ivcj'Sf 11i« 


~ 11 .; n < ; i 

i' u»11 > 1111 • •: * i 


j i* •'.i'n:.irv 

i. i • *:\:»• i • • 11 




< w »•!!■ 


Min - iii" 

« 1 H .! ‘V 


h iSl K •. •! 


S!.;ri - ! 


Mm«* 5 mm. •! 


{:!*• i i’li: 1 >)»/. 


1 


. . | • S* 
. II •( V, 1 


i _ 


/**■;. ’• <’ ■ • • ■rnH'i: 


\A' AT pr Q 

w V r\ t C_ i\ 

/</ i iti bits'") 


: i :. • • - 

•ft • i 


• •« ‘ f, .S ■ / •*. 

•ft / Vf ’/••'./ 


' • •: u t. 41 • 

>/. .. nt * f, m r./fif . 

.s# »> f. 9ft I* f/ 0 f 

■ f*t / • t' * 

. ■/ // . • n 4 . 


i • • •; .• 5 h : s s t«>! J 
• •• *i it i >:! i *s 


: -:m m - 


i»; \ • -1 *i i M \ i • •:; \ 
SlEr.UIts 


. \ l . 1 i S 

ilc. In 


AiJUfiilli-JS n 

W:. 11 •: *1; 'i 


,\. j’.'(1 > 1. I 


<\* ' i i i 

. I 


iv ;<S: i 


• Tills 


r j 11 * - «\ 1 11»11»S 


S;«1 .11 i<! 
s; 1 1 1 • { * 1; 5 i i«* s 


> 11* j 'i 11 h : i •; 11 

1:»J<»* 


< 'l.'U'ICl' 
h f S-. ■ . - 

Jt t </'.*#% / //• > t •' 


TMO'lij' 


1: Miinsli I’i*«* s!j ;::;n'sii 


11!; t J n. 


WOODS 

ju’i/itfd irt<lrt’>’ri) 






